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OB30P
CYOEBHOW NPAKTUKN PACCMOTPEHUA MPAXXOAHCKUX OEN,
CBA3AHHbIX C HAPYLULEHUEM ABTOPCKUX U CMEXHbIX INPAB
B MH®OPMALIMOHHO-TENEKOMMYHUKALIMOHHOUN CETU "MHTEPHET"

BepxoBHeiM Cygom Poccuiickon Pegepauumn npoBeaeHo M3ydeHne NpakTUKM pacCMOTpeHMs cyaamm obLuen
opucankumn n apbutpaxHoiMn cygamm B 2019 - 2023 rogax gen no cnopam, CBsi3aHHbIM C HapyLUeHWEM
aBTOPCKMX U CMEXHbIX NpaB B MHPOPMAaLMOHHO-TENEKOMMYHMKALNOHHOW ceTu "UHTepHeT".

CornacHo nyHkty 1 crateum 1229 [paxgaHckoro kopekca Poccuiickon degepaumm rpaxgaHuH Unu
ropuanyeckoe nuuo, obnagaroLme NCKIYUTENBHBIM NPAaBOM Ha pe3ynbTaT UHTENNEKTyanbHON AeATeNbHOCTU Unu
Ha CpeacTBO uvHAauBMAyanu3aumu (nNpaBoobnagaTens), BApaBe WCMNONb30BaTb TaKOM pesynbral wnv Takoe
CpPeAcTBO MO CBOEMY YCMOTPEHMIO MoObIM He NPOTMBOpeYaLLMM 3akoHy crnocobom. MpaBoobnagatenb MOXET Mo
CBOEMY YCMOTPEHUIO paspeluaTb Unu 3anpewarte ApyrMMm nuuaMm UCnonb3oBaHWe pesynbrata MHTENNeKTyansHon
AeATenbHOCTN UK cpeacTBa uHanBuayanusauum. OTCyTCTBME 3anpeTa He CHYMTAETCH COrmnacueM (paspeLueHmem).

VHTennekTyanbHble npaBa 3awuwarTcd crnocobamu, npegycMOTPEHHbIMU  [padaHCKMM  KOOEKCOM
Poccunckon degepaunm, ¢ y4eTOM CyLLIECTBa HAPYLLEHHOMO Npaea U NocrneacTBUN HApyLLEHMS STOro npaea (MyHKT
1 ctatbm 1250 MpaxgaHckoro kogekca Poccuiickon Pepepauun).

Mpy paccmoTpeHun cydamu o6LLei IPUCAUKLMM, apBUTPaXHbIMM CydaMu CMOPOB O 3aliMTe aBTOPCKUX U
(Mnn) cmexHbIX MpaB, UCXOAA W3 XapakTepa 3TUX CMOPOB, Ha UCTUE NeXWT o6A3aHHOCTb [oKasaTb (PaKThbl
NpUHaANEXHOCTN eMy aBTOPCKMX U (MIN) CMEXHbIX NpaB U UCMOMb30BaHUS OGLEKTOB AaHHbLIX NPaB OTBETYMKOM,
Ha OTBETYMKE - BbINOMHEHNE UM TpeboBaHWii 3akoHOAaTeNbCTBAa MPU WUCMOMb30BaHWM COOTBETCTBYIOLLMX
pe3ynbLTaToB MHTENNEKTYanbHON AesATeNbHOCTU.

MHdopmaLMoHHO-TEeNEKOMMYHMKaLMOHHAs CETb onpeaeneHa B nyHkTe 4 ctatbn 2 degepanbHOro 3akoHa ot
27 wvionsa 2006 roga N 149-03 "O6 uHbopmaunm, MHHOPMALMOHHBIX TEXHOMNOMMAX 1 O 3amTe nHopmaummn” Kak
TexHonoruyeckas cuctema, npegHasHadyeHHas aonsg nepegady no NUHUAM CBSA3W MHAopMaumu, AOCTYN K KOTOPOW
OCYLLECTBIISIETCS C UCMONb30BaHNEM CPEACTB BbIYUCTTUTENBHON TEXHUKM.

PacnpocTpaHeHne uHdopmaunM NocpeacTBOM YKa3aHHOW CUCTEMbI, BKIMOYas martepuarnsl, cogepxaluve
06beKTbl aBTOPCKMX W CMEXHbIX Npas, onpedenser BO3MOXHOCTM WCMOMb30BaHUS Takux pesynsratoB
WHTENNEeKTyanbHon  [eATEeNbHOCTW, He  CBOWCTBEHHblE WX  WCMOMNb30BaHWIO BHE  UHMOPMALMOHHO-
TENEeKOMMYHMKAUNOHHbIX ceTen. OOHOBPEMEHHO pacnpocTpaHeHne uHgopMauunm B  umdposon dopme
obycrnoBnMBaeT HanuuMe ocobeHHOCTel NpYMeHeHWs cygamu obLien pUCAMKUMM U apBuTpaxHbiMM Cydamu
HOPM MaTepuanbHOro M MpoueccyanbHOro npaBa MpU PacCMOTPEHMU CMOPOB O 3almuTe aBTOPCKUX K (Unn)
CMEXHbIX MpaB, KacallMXcd, B YaCTHOCTW, YCTAHOBMEHUS aBTOPOB (NpaBoobnagartenen) pesynsratos
WHTENNEKTyanbHoN AeATenbHOCTU, onpefeneHns CyObeKkToB HapylleHUs aBTOPCKUX W (MNnN) CMEXHbIX Mpas,
NPUMEHEHUS Mep rpaKaaHCKO-MPaBOBON OTBETCTBEHHOCTM 3a HapyLLEeHWe 3TUX npas.

B uensx obecneveHns eguHoobpasHOro noaxoda K paspelleHunto cygamy obLier  lpucavkumm un
apbuTpaxHblMM Cydamu gen no crnopam, CBA3aHHbIM C HapylleHWem aBTOPCKUX W CMEXHbIX nNpaB B
WHPOPMALIMOHHO-TENEKOMMYHMUKaLMOHHON ceTn "MHTepHeT", no pesynbratam usyyeHus u obobuieHnsa cygebHomn
npaktnkn BepxoBHbin Cyg Poccuinckon ®epepaumm Ha ocHoBaHuum ctatbnm 126 KoHctutyumm Poccuinckon
depepauuu, craten 2 n 7 denepanbHOro KOHCTUTYLIMOHHOMO 3akoHa oT 5 dhespana 2014 roga N 3-®K3 "O
BepxosHom Cyge Poccuiickon ®egepaumn” nonaraet HeobxogumbiM 06paTuTb BHMMaHWe Ha cnegyowime
npuMepsl.

O61beKTbl aBTOPCKUX U CMEXHbIX npaB

1. lNpu oueHKke NpaBOMEPHOCTU NCMNOMb30BaHUA B ceTn "VIHTepHeT" My3biKkanbHOro NpounsBeaeHnst C TEKCTOM
NNLEH3MATOM, KOTOPbIA NOMy4Ynsl NPaBoO UCMOSb30BaHUS BXOASLWMX B €0 COCTaB My3blKarlbHOro M NIMTEpaTypHOro
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Npon3BefeHUi i Ha OCHOBaHUW JILEH3UOHHBIX AOTOBOPOB, 3aKMHUYEHHbIX OTAENbHO C aBTOPOM My3blkM U aBTOPOM
Tekcta, cydy HeoBGXOAMMO YCTaHOBWUTb, SIBMSETCH MU AAHHOE My3blKanbHOEe NpOoW3BedeHVE C TEKCTOM eauHbIM
0BbEKTOM, CO34aHHBIM B COaBTOPCTBE UMW NPOU3BOAHBIM MO OTHOLLEHMIO K MY3bIKE UMW TEKCTY, NMMBO HECKOIBKUMM
0bbeKTamMy aBTOPCKOro NpaBa (My3bIKOW U TEKCTOM).

I obpatunace B cygq C WCKOM K OOLIECTBY O BO3MOXEHUW OBA3aHHOCTU HE YUHWUTL MNPensaTCcTBUA B
OCYLLECTBMEHUN WCMOMHUTENLCKON [AEeATENbHOCTH, CChiNasCb Ha TO, 4TO ObnagaeT npaBoM MCMOMb30BaHWSA
MYy3blKanbHbIX MPOU3BEAEHUIN C TEKCTOM - NECEH (Jarnee Takke - NeCHW) Ha OCHOBaHUW NMLEH3NOHHOIO 4OroBopa,
3aKMYEHHOr0 C aBTOPOM MYy3blkM AaHHbIX NPOU3BEAEHUN, a Takke NULEH3MOHHbIX OOrOBOPOB, 3aKIMHOYEHHbIX C
aBToOpaMy TEKCTOB [JdaHHbIX npoumsBedeHun. [. ykasana, 4T0 no anobe oTBeTYMKA oOrpaHuyeH [OCTyn K
pasMeLleHHbIM B UHOPMALMOHHO-TENEKOMMYHUKaLMoHHON ceTn "UHTepHeT" (danee - ceTb "VIHTepHeT") 3anucam
€€ UCMOSHEHUIN 3TUX MECEH.

Cyn nepBoi MHCTaHUMK oTKasan B YAOBNeTBopeHun ncka I. ¢ yyeTom [4oBoaoB obLLEeCcTBa, CChbiNaBLIerocs Ha
HanuMumMe y Hero WCKIIOYUTENBHON IMLEH3MM Ha WCMONb30BaHWE YKas3aHHbIX My3blKamnbHbIX MpOu3BeOeHUiA,
MpeaocTaBeHHO Mo JOroBopy C aBTOPOM MY3bIKM.

Cy,D, anennsiuMoHHOM MHCTaHUMK ocTaBun 6e3 N3MeHeHust peweHne cyoa I'IepBOIZ MHCTaHUMN, YKa3aB TaKxe,
4YTO cornaweHmne aBTopoB O COBMECTHOM WCMNOJ1Ib30OBaHUN MY3blKallbHbIX l'IpOI/I3BeD,eHVIIZ - NneceH B Cya He
npencrasrieHo. JINUEH3NOHHbIEe L00roBopbl, 3aKtO4eHHbIe Mexay M n aBTOpaMN TEKCTOB NeceH 00 ucnonb3oBaHun
TEeKCTa, CBMAOETENIbCTBYOT O TOM, 4TO Kaxabl 13 adBTOPOB TEKCTa U MY3blKM MOl pacnopAagnTbCA CBOEN YacTbio
CO34aHHOro B COaBTOpPCTBE Npon3seneHnA.

C paHHbIMK BbIBO4AMKM CyA0B COrMacuncsa KaccaumMoHHON cyf obLen iopucoukummn.

CynebGHas konnerusi no rpaxaaHckum genam BepxosHoro Cyma Poccuiickoit defepaumn oTMeHWna, Kak
He3aKOHHble, BbIHECEHHbIE Mo Aeny cyaebHble NOCTaHOBIEHNUS U HamnpaBuia Aeno Ha HOBOe PacCMOTPEHWE B Cya
NepBOM MHCTaHLMMW B CBA3W CO CINEAYOLLIMM.

cxogsa us nonoxeHun ctaten 1229 n 1258 NpaxgaHckoro kogekca Poccuiickon ®enepaumm (anee takxke -
K P®) cyoy HagnexuT yCTaHOBUTb, KTO SBMSIETCA aBTOPOM MWINM aBToOpaMu pesyrbrata WHTENNeKTyanbHON
AeATenbHOCTU, BbINO COaBTOPCTBO AEMUMMbLIM UMM HEOeNMMbIM; MOXET N OBBLEKT MCMONb30BaTbCA MO YACTSAM,
KaXkdas U3 KOTOPbIX ABMSETCH OXPaHAEMbIM Pe3yrbTaToM UHTENMNEKTyansHoM AeATeNbHOCTU, UMW OH HEOEMNUM.

B cootBetctBUM ¢ nognyHKTOM 1 nyHkTa 1 ctatbm 1225 MK PP myabikanbHOe Mpov3BEAEHWE C TEKCTOM
(necHs) ABnsAeTca pe3ynsTaToM UHTENMNeKTyanbHON AeaTenbHOCTN, KOTOPOMY NPEAOCTaBSETCS NpaBoOBas OXxpaHa.

npaBOBaﬂ OXpaHa npeaoctaBnAeTCA Takke OoTAelIbHO My3blKallbHOMY U CTUXOTBOPHOMY npou3BeneHnam, 13
KOTOPbIX COCTOUT NECHA.

CyOoom yCTaHOBMEHO MO OaHHOMY Aeny, YTo npousBeneHus (necHu) 6binm co3gaHbl aBTOpaMyn MY3bIKU U
TEKCTOB B COABTOPCTBE.

Ons npaBuUIibHOrNo paspelleHna cnopa cyny Haanexarno YCTaHOBUTb, KOMY W3HaYalbHO NpuHaanexanu
npaBa Ha NecHU Kak npoun3BeaeHna n otaernbHO Ha UX COCTaBnAwLwmne 4actu, NnopAagokK, B KOTOPOM AOJTKHO ObIno
OCyLLEeCTBNATbCA NpeaocTaBrieHne npae Ha NecHU.

Cyoy Takke Hapgnexano YCTaHOBWTb, MOXET IM Kaxaash 4YacTb MpousBedeHuss (My3sblkarbHas |
CTUXOTBOPHAs) UCMONb30BATLCS HE3aBUCUMO OT APYrMX YacTen.

Kpome TOro, Cya He Yyden, 41O nNeCHA 4ABNAeTCA CaMOCTOATENIbHbIM OXpaHAEMbIM pe3ynbraTtoM
I/IHTeJ'IJ'IeKTyaﬂbHOIZ OEeATENBbHOCTU.

Mo3sonsieT nu npedocTaBrieHne OTAeNbHO MpaB Ha WCMOMb30BaHWE My3bIKanbHOrO U CTUXOTBOPHOIO
MPOV3BEAEHUIA, COCTABMSAOLIMX MECHI0, UCMOMb30BaTb €€ Kak CaMOCTOATENbHbIN eOuHblii OBBLEKT C ydyeTom
npeacTaBneHHbIX CTOPOHaMW [OrOBOPOB, CyA HE BbISICHSAM, XOTA 3TO 06CTOATENLCTBO ABMSAETCHA CYLIECTBEHHbIM.

(Onpenenenne CynebHow Konnerum no rpaxaaHckum genam BepxoeHoro Cyga Poccuinckon ®enepauun ot
13 utoHna 2023 roga N 5-KIM'23-47-K2)

2. lNpaBa Ha My3blkanbHOE NPOM3BEAEHME C TEKCTOM, ABNSAKLIEECs eauHbIM OObEKTOM, Noanexar 3awmTe B
clnyyae HenpaBOMEPHOro MCMOSib30BaHUSA OaHHOMO TeKkcTa B ceTu "MIHTepHeT" B cocTaBe ApYroro My3blKkarbHOro



npounseeneHna ¢ TEKCToOM.

Wctey (I/ISD,aTeJ'IbCTBO) O6paTl/|.l'ICFI C WMCKOBbIM 3adBlieHMEM K OTBETHUKY O B3bICKaHMW KOMMNEeHCauun 3a
HenpaBoMepPHOE UCnonb3oBaHME NnuTepaTypHOro npon3segeHna (TeKCT I'IECHI/I).

Cyn nepBOM MHCTAHUUKM YCTAHOBWS, YTO WUCTLY NpPenoCTaBfeHO MpaBO WCMOMb30BaHUSA MYy3blKanbHOMo
nponsseaeHns ¢ TEKCTOM (MeCHN) Ha OCHOBaHUU UCKITHOYUTENBHOMN NULIEH3UN.

WcTey Ha noprtane otBeTynka B cety "MIHTepHeT" obHapy»Xui Npov3BogHoe My3bikanbHoe Npou3BedeHne ¢
TEKCTOM, TMOSyYeHHoe B pesyfikTate apaHXMPOBKM My3blKM M WUCMOSNIHEHWUSI MECHW OPYrMM  UCMOSHUTENEM.
PaspelueHne Ha UCMONb30BaHNe NUTePaTypHOro NPOM3BEAEHUS] UCTEL, OTBETYMKY He AaBar.

Cyn coenan BbIBO4 O MOMHOW WOEHTUYHOCTM TEKCTOBOW COCTaBNANOLLEN CPaBHMBAEMbIX My3blKanbHbIX
npou3BegeHnin.

Cyn Takke yCTaHOBWII, YTO OTBETYMK MOSYYWST MPaBoO Ha WMCMONb3oBaHWE NepepaboTaHHOMo MPou3BedeHNs
Ha OCHOBaHWM psida JIMLEH3VOHHbIX [OrOBOPOB, MEPBbI M3 KOTOPbIX 3aKMOYeH C aBTOPOM  MY3blKU
nepBoOHaYansHOro NPOM3BEAEHUS 1 BKITIOYAET TONbKO NMPaBO Ha My3blkaribHY0 nepepaboTky, apaHXMpPOBKY.

Cy,l:l| OTKasaln B yaoBneTBOpeHUn 3adaBlIe€HHbIX TpeGOBaHI/IVI, NOCKOINbKY YyCTaHOBWUI1, YTO Y UCTLUA OTCYTCTBYeT
npaBo Ha nepepa60TKy nepBoHa4alibHOro My3blKalilbHOro npoun3seneHnsa C TEKCTOM (HECHM).

C BbiBOOAMM cyaa NepBoi MHCTaHLUUM Cornacuncs cya anennauuoHHON MHCTaHLUK.

Mpu3HaBasi BbIBOAbI CYA0B HUKECTOSLUMX UHCTAHLUMIA OLUMBOYHLIMU, CYL KaCCaLMOHHOM MHCTaHLMK MCXOOUI
13 cnegyoLero.

B paccmatpuBaemMoM crniyyae HapylleHue, AOMyLUeHHOe OTBETYMKOM, MOXET KBanuduUMpoOBaTbCH Kak
HapyLleHVe NpaB UCTLA Ha YacTb NPOU3BEAEHNS - €r0 TEKCT.

CornacHo pasbscHeHnsm BepxosHoro Cypa Poccuinckon ®epepauun, WU3NOXKEHHbIM B MyHKTe 81
noctaHoBrneHus MNMnernyma ot 23 anpens 2019 roga N 10 "O npumeHeHun Yactn yeTBepTon paxagaHCKoro kogekca
Poccunckon ®epnepaumn” (nanee - nocraHosneHune NneHyma BepxoBHoro Cyaa Poccuitickon depepaumm ot 23
anpens 2019 roga N 10), aBTopcKoe NpaBo C y4eToM MonoxeHun nyHkta 7 cratbn 1259 'K P® pacnpocTtpaHseTcs
Ha nwobble YacT nNpou3BedeHUMn NpuU COGMIOAEHUM CriedyloLwmX YCIOBUMA B COBOKYMHOCTWU: Takue 4acTtu
NPOM3BEOEHNS COXPAHSIOT CBOK Y3HABAEMOCTb KaK 4aCTb KOHKPETHOIO NMPOW3BELAEHWUS] MPU UX MUCNOMb30BaHWMU
OTOENbHO OT BCEro Npov3BedeHWst B LENOM; Takue 4acTu npov3BegeHu camu no cebe, oToenbHO OT BCero
Nnpov3BedeHns B LENTIOM, MOTyT ObiTb MPU3HaHbl CaMOCTOATENbHLIM pe3ynbTaToM TBOPYECKOro Tpyga asTopa U
BblpaXXeHbl B 0ObEKTUBHOM hopMme.

K yactam npounsseneHna moryTt ObITb OTHECEHbLI B YMCIE npo4yero:

Ha3BaHWe MPOMU3BEOEHNS, ero MepCOHaXW, OTPbIBKM TekcTa (ab3aubl, rmaBbl U TOMY NogobHoe), OTpbIBKK
ayaMoBK3yarnbHOroO Mpov3BeaeHus (B TOM 4YWCRe ero oTaenbHble Kagpbl), MOATrOTOBUTENbHbIE MaTtepuarbl,
rnosly4yeHHble B Xoae paspaboTku nporpammbl Ans OBM, u nopoxaaemble el ayanmoBuayarbHble 0TOGpaxeHus.

OxpaHa M 3awmnta 4Yactn npom3seeHUAa KakK CaMOCTOATEeNbHOro pesynbrarta I/IHTeJ'IJ'IeKTyaJ'IbHOVI
0eATENbHOCTU OCYLUEeCTBINAKTCA JWb B Clny4dae, eCcrnin TakKad 4acTb WUCNoJNb3yeTCA B OTpbiBE OT BCEro
npon3seaeHnAa B LIENTOM.

Mpy 3TOM COBMECTHOE MCMOofb30BaHNE HECKONbKMX YacTell OQHOro npoussefeHusi obpasyeT oAuH dhakT
MCMOMb30BaHuA.

B cBsA3Kn ¢ aTum cyn KacCcaLuMOHHOW MHCTaHUUN OTMETUN, YTO daxe B cny4vae KBaJ'IVId)I/IKaLIMI/I npoun3seaeHnA
Kak "My3bIKaJ'IbHOI'O npomn3seaeHna C TekcTom" ucreu mmen npaBoO Ha B3blCKaHME C OTBETYMKa KOMMNeHcauun 3a
ncnonb3oBaHMe 4YacTt Npon3BeaeHnA - TeKCTa.

Wctey obpawancs B 3aWwuTy npaB Ha My3blkanbHOe Npov3BeneHne C TEKCTOM BBMAOY MCMOofb30BaHMs
OTBETYMKOM YacTu 3TOrO MPOM3BEAEHMSI - €ro NuTepaTypHoOM cocTaensowen (Tekcta). Cygamm yCTaHOBMEHO
nonHoe coBnajeHne TEKCTOB [BYX MPOU3BEAEHMI: UCMONb30BaHHOIO MPOU3BEAEHUS], NMPABO Ha MCMoOfb3oBaHWe
KOTOPOro MpUHAANEeXuT UCTLY, U nepepaboTaHHOro NMpoM3BeAEeHMWs, KOTOpoe pas3MEeLLEHO Ha MHTEpHeT-nopTane
orBeTuMka. OTBETUYMK HE NMOATBEPAMIT 3aKOHHOCTb WMCMONb30BaHWSI TEKCTOBOW COCTaBNsLWeENn nepepaboTaHHOro



MY3bIKallbHOIo npon3seneHnsa ¢ TEKCTOM.

B Takoii cuTyaumm UCTUy He MOXeT OblTb OTKasaHO B 3aluMTe MpaBa Ha My3blKanbHOe Mpou3BedeHue C
TEKCTOM B TOM CIlyyae, €civM ero 4acTb (nuTepaTypHOe Npou3BedeHWe, TEKCT) WCMONb3yeTcsl OTBETYMKOM B
cocTaBe MNpPOW3BOAHOIO Mpou3BeaeHUss 6e3 MonyyYeHusi paspelleHus aBTopa WM MHOro npaBoobnapartens
nMTepaTypHOro NPoV3BeaeHUs.

|_|pl/1 HOBOM pacCcCMOTpeHUN Oena peleHnem cyna I'IepBOIZ WHCTaHUMN, OCTaBMNEHHbIM 6e3 N3mMeHeHus cyoom
anennaunoHHON MHCTaHUMN, C OTBETYMKA B nonb3y UCTua B3blCKaHa KOMNeHcauuna.

(deno ApbuTtpaxHoro cyga ropoga Mockebl N A40-150262/2019)

3. MNpaBa aBTOpa NPOM3BOLHONO NPOW3BEAEHWUS Ha OCYLLECTBIEHHYIO MM nepepaboTKy OXpaHSaTCH npuv
ucnonb3oBaHMn B cetn "WIHTepHeT" NpoM3BOAHOIO NPOW3BEAEHWUS HEe3aBWCMMO OT OXpaHbl MpaB aBTOPOB
npomn3BegeHni, Ha KOTOPbIX OHO OCHOBAHO.

C. obpartunacek B cyg ¢ UCKOM K H. 0 NnpuaHaHuM CKynbNTypbl aBTOPCKOM paboToN, B3bICKAHMM KOMMEHCALIMK
32 HapyLlleHWEe WCKMIYUTENBHOrO NpaBa Ha Npov3BedEeHWE, 3anpeTe peknamMupoBaTtbh, npegraratb K npogaxe,
pa3smeliatb B cetn "VIHTepHeT" M3o0paeHns AaHHOW CKYNbNTypbl, @ Takke oTyyxaatb ee konuu. C. npocuna
yOanuTb C canToB B ceTU "UIHTepHeT" MHGopMaUuIo 1 NPeanoXeHns 0 Npogaxe KOnuin CKyrbnTypbl, B OTHOLLUEHUN
NPOAAHHbIX AK3EMMIISAPOB CKyNbNTYPbl YKa3aTb UMS aBTOpa Ha COOTBETCTBYIOLLNX UHTEPHET-PECYpCaXx.

B obocHoBaHuWe nckoBbix TpeboBaHui C. ykasbiBana, 4To OTBETUMK 6e3 ee cornacusa npegnaran Kk npogaxe B
cetn "MHTepHeT" Konun AeKopaTUBHOWM CKYNbMATYPbI, CO30aHHOM €€ TBOPYECKUM TPYAOM.

OTkasblBasd B yOOBMETBOPEHUN WCKOBbIX TpeboBaHWW, Cyd MNEepBON WMHCTaHUMM C Y4EeTOM 3aKiiodeHus
3KcrepTa, COrmacHO KOTOPOMY yKa3aHHas CKynbnTypa ABMAETCA KOMUEW CKYIbMTYpbl, CO30AHHON (bpaHLy3CKuM
xygoxHukoMm A. >Kakmapom B 1873 rogy, npuwen K BbiBOAy O TOM, YTO 3asiBMEHHbIA MCTLOM pesynbraT
WHTENNEeKTyanbHON OeATeNnbHOCTU He BXOAMT B YCTaHOBMEHHbI ctatben 1225 K P® nepeyeHb, asndowmnmncs
ncyepnbIBalOLLMM, U eMY HE MOXET ObITb NpeAoCTaBneHa 3alumMTa B COOTBETCTBMM cO cTatben 1252 K PO.

Cyn anennsiunMoHHOW MHCTaHLUMK COrnacuics ¢ BblBOgamu cyaa NepBoii MHCTaHLMKU, OOMNOMHUTENbBHO YKasas,
yTO paboTa ucTua ABnsSeTcs nepepaboTKoN AekopaTUBHOM CKyNbMNTYpbl aBTopcTBa A. XKakmapa.

KaccaumoHHbIn cyg obLien topucoukumm cornacunca C BbiBO4AMW CyAOB MEPBOW M anennsiMOHHOWN
MHCTaHLNNA.

CynebHasa konnerus no rpaxaaHckum fenam BepxosHoro Cyama Poccuiickoit depgepaumn oTmeHuna
BblHECEHHbIe MO Aeny cyaebHble MOCTaHOBIEHWS W HampaBuna Oefio Ha HOBOE pacCMOTpPeHWe B Cyd NepBoi
WHCTaHLMK MO creaytownm OCHOBaHUSM.

CornacHo pasbsCHeHusAM, U3noxeHHbiM B nyHkTe 80 noctaHosneHwus [lneHyma BepxosHoro Cypga
Poccuiickon ®epepaunn ot 23 anpens 2019 roga N 10, nepevyeHb 0O6bEKTOB aBTOPCKOro npasa, Coaepxallunics B
nyHkTe 1 ctatbu 1259 K PO, He siBnaeTca ucdepnbiBaoLLnMm.

Cygam npu paspelueHnn Bonpoca 06 OTHECEHNM KOHKPETHOIO pesyrbraTa MHTENMNEeKTyanbHOW AesTeNnbHOCTM
K oObekTam aBTOPCKOro npaBa crnegyer yduTbiBaTb, YTO, MO CMbicny ctaten 1228, 1257 n 1259 K P® B ux
B3aUMOCBS3U, TaKOBbIM SBMSAETCA TOMbKO TOT pe3ynbral, KOTOpbI CO34aH TBOpYeckMM Tpygom. [lpu atom
Haanexuwt umMeTtb B BuAy, 4YTO, NOKa He [JOoKa3aHO WHOe, pe3yrbraTtbl I/IHTeJ'IJ'IeKTyaJ'IbHOI7I OedaTeribHOCTN
npeanonaralTca co3gaHHbIMU TBOPYECKUM TPYAOM.

Heobxogumo Takke npuHMMaTb BO BHUMaHWE, 4YTO CaMO MO cebe OTCYTCTBUE HOBU3HbI, YHUKAIIbHOCTU U
(VIJ']M) OpUrMHanbHOCTU pe3yrbraTta VIHTeJ'IJ'IeKTyaJ'IbHOIZ OeATeNIbHOCTU HE MOXET CBUAOETENIbCTBOBATb O TOM, YTO
Takomn pesynbrart co3faH He TBOPYECKUM TPpyOoM U, crieoBaTesibHO, HE ABIAeTCA 0ObeKTOM aBTOPCKOro npasa.

IMyHkTOM 87 HasBaHHOro nocraHoBreHus NneHyma BepxosHoro Cyga Poccuiickon depepauun pasbsacHEHO,
4yTO NepepaboTka Npou3BedeHUst NpeanonaraeT co3faHne HOBOro (MPOM3BOAHOMO) NPOU3BEAEHMS HA OCHOBE YyXe
CYLLECTBYIOLLIETO.

CornacHo nyHkTy 88 nmoctaHoBneHus neHyma BepxoBHoro Cyga Poccunckon ®egepauun ot 23 anpens
2019 roga N 10 B cuny nonoxeHun ctatbm 1260 MK P® nepeBogunKy, a Takke aBTOpY WHOIO NPOM3BOOHOMO
npoussegeHns (00paboTKM, SKpaHM3aLUMK, apaHXUPOBKMA, NHCLEHNPOBKN UIM OAPYroro nogobHOro npovsBeaeHus)



npuHagnexar aBTOPCKME MnpaBa COOTBETCTBEHHO Ha OCYLLECTBIEHHblE NEpPeBO M WHyK nepepaboTky Opyroro
(opurMHanbHOro) Nnpom3seaeHust.

MepeBogyumK, cocTaBUTENb NGO MHOWM aBTOP MPOM3BOAHOIO UMM COCTABHOMO MPOU3BEAEHNS OCYLLUECTBNAET
CBOW aBTOpCKME MpaBa Npwv YCroBuKU cobniogeHusi MpaB aBTOPOB MPOW3BEAEHWUIA, UCTIONb30BaHHbLIX AN CO3aaHUs
NMPOV3BOAHOIO UMM COCTABHOTO NPOU3BEAEHNS.

ABTOpCKMe npasa nepesogynka, coctaBuTena 1 MHOro aBTopa nNnpon3BoaHOro U CoCTaBHOIo nNpon3segeHnd
OXPaHAKTCA KaK npaBa Ha CaMOCTOATEllIbHbIe 0ObeKThI ABTOPCKUX MpaB He3aBMCUMO OT OXpaHbl NMpaB aBTOpPOB
NCNOJIb30BaHHbIX npowsse,quMVl.

IMyHkTOM 95 ykaszaHHOro nocraHoBreHus NneHyma BepxoBHoro Cyaga Poccuiickon ®enepaumm pasbscHEHO,
YTO [ONnA YCTaHOBMEHMS TOro, $SBNAETCA CO34aHHOe npou3BedeHne nepepaboTkon paHee CO34aHHOMo
npounseegeHna wunm pes3ynbratoM CaMOCTOATEeNbHOIo TBOPYECKOro Tpyda aBTopa, MOXeT ObITb HasHa4yeHa
aKcnepTm3a.

C yuyetoM wusnoxeHHoro CygebHas komnernsi no rpaxpaHckum penam BepxoBHoro Cyma Poccuiickon
dPenepaumm ykasana, 4YTo BbIBOA Cyda MEPBON MHCTAHLMKU O HENPU3HAHWM 3a aBTOPOM nepepaboTaHHOro, To eCTb
NPON3BOAHOrO, MPOM3BEAEHMS aBTOPCKOro MpaBa Ha CO3[4aHHbI OOBLEKT CO CCbINKOW Ha cTtaTtbto 1225 TK PO
ABMSAETCA HENPaBOMEPHbIM.

(Onpepenenve CynebHown konnerum no rpaxgaHckum genam BepxosHoro Cyna Poccwuiickon ®epgepaumm ot 6
ceHTsA6psa 2022 roga N 78-KIM22-29-K3)

4, I'Ipvl OTCYTCTBUM coOrnacua npasooGnap,aTenﬂ IMTepaTypHOro npounseseaeHua un (MJ'II/I) MHOIo 3akKOHHOIo
OCHOBaHMA pa3mMelleHne B CeTu "MHTepHeT" KPaTKOro nepeckasa coaepXaHna npon3BedeHna sABIrAeTCcA
HE3aKOHHbIM MNCMNoJib30BaHMeEM nponi3seaeHnda nocpeacrsomM ero nepepa60TKV|.

MpeanpuHumaTtens obpaTtunca B apbuTpakHbli Cyn C MCKOBbIMKU TpeboBaHuAMM Kk obwectBy 06 0b6s3aHun
npekpaTuTb He3akoHHOE UCMONb30BaHue B ceTn "VIHTepHeT" nutepaTypHOro npom3segeHus (KHUrm) n o B3blCKaHWUM
KOMMEeHcaunn 3a HapyLleHne UCKMYUTENBbHOro npasa.

PelwieHnem ap6VITpa)KHOFO Cyna, OCTaBJIEHHbIM 0e3 N3MeHEHUs1 MOCTaHOBMNEHNUAMM cynos anennsaumoHHoOn n
KaccalMOHHOM MHCTaHUMWI, UCKOBbIE Tpe6OBaHVIFI yOOBNETBOPEHDLI. Cy,u, ncxoaun mn3d cnegytoulero.

OTBeTuuk Ha cante B ceTu "UHTepHeT" pasmecTun 1 npegnaran K npogaxe nponsseaeHue, Ha3BaHHOE UM
"cammapwu" (kpaTkuii nepeckas) KHUr1, aBTOPCKOe NPaBo Ha KOTOPYIO NPUHAANEXUT UCTLY.

ConocTtaBuB cogepXaHue ykasaHHbIX MpPOM3BEOEHWI, Cyd Npulen K BbiBOQY O TOM, YTO COAepXXaHue
npoussedeHus "cammapu", pasmMeLleHHOro OTBETYMKOM B ceTu "HTepHeT", NOMHOCTbIO COBNagaeT C 4acTbio
CoAepXaHus KHUMM UCTLa, MpU 3TOM M3 KHUMM UCTLA Bbin UCKIIOYEH psag rnaB.

CornacHo nyHkTy 87 (absay 4veTBepTbi) noctaHosneHwus [IneHyma BepxosHoro Cyga Poccuiickon
Pepepaummn ot 23 anpens 2019 rogpa N 10 nepepaboTka npousBedeHUsi npegnonaraer Co3gaHWe HOBOrO
(npon3BoaHOro) NPon3BeaeHNs Ha OCHOBE YXXe CYLLEeCTBYOLLErO.

OtcytctBne B [paxpaHckom kopekce Poccunckon ®degepaumm npsiMOro ykasaHusi Ha Takow crnocob
nepepaboTkn Npou3BeOeHUsl, Kak COKpalleHWe, He CBUOETENbCTBYET O TOM, 4TO "cammapu" He sBnsieTcd
NPON3BOAHLIM MPOU3BEAEHMEM MPUMEHUTENBHO K MONOXEeHUAM noAanyHkta 1 nyHkra 2 ctateu 1259, nognyHkta 9
nyHkta 2 ctatbun 1270 K PO.

Cyn cyen, YTo Mcnonb3oBaHHOE OTBETUMKOM "cammapn” SBnsieTcs nepepaboTKoli OCHOBHOMO NPOU3BedeHNs -
KHUMIM UCcTua U MOXeT OblTb MNPU3HAHO MPOM3BOAHLIM MPOU3BeAEHNEM, MOCKOMbKY MNpeAcTaBnseTr coboi
coKpallleHve Npou3BeaeHns UcTLa ¢ BocrnpounsseaeHMeM parMeHTOB ero TekcTa U He MOrno ObiTb co3gaHo bes
ero ucrnonb3oBaHus. [Ons Mcnonb3oBaHMSA MPOM3BOAHOIO Npou3BedeHUs TpeGyeTcs MnonyyYeHue paspelleHust
npaBoobnanaaTens UCXOAHOro NPoV3BeaeHNs.

Mpn aTOM CyaoOM OTMEYEHOo, 4YTO hakT co3gaHus "cammapun” Ha OCHOBE NPOU3BEAEHUS UCTLLA OTBETYUKOM He
ocnapusarcs.

C y4yeToM U3MNOXeHHOro cyn npuwen Kk o60CHOBaHHOMY BbIBOA4Y O TOM, YTO pa3MeELLEeHWE OTBETYMKOM Ha
cante B cetn "WHTepHeT" ykasaHHOro npousBegeHus "cammapu" SABNSETCS HE3aKOHHbIM UCMONb30BaHWEM



Npou3BeaEeHUS], UCKIMOYMTENBbHOE NPaBO Ha KOTOPOE MPUHAAMNEXUT UCTLLY.
(deno ApbutpaxHoro cyaa ropoga Mocksbl N A40-145258/2022)

5. OnzaiiH canta B cetn "MIHTEPHET" MOXET OblTb OTHECEeH K O6beKkTaM aBTOPCKOro npaea, ecriv CyaoM
YCTaHOBIEHO, YTO 3Ta hOpMa BblpaxKeHns MHAOPMaLMKN SBNSETCS pesynbsTaToM TBOPYECKOro Tpyaa aBTopa.

OOwecTtBo obGpatunocb B cyad € uckom Kk B. o 3anpeTe ocylwecTBnsATb AEWCTBUS, HapyLuarolime
UCKITIOYNTENBHOE NpaBo UCTLA Ha An3anH canTa 1 B ceTu "MIHTepHeT", HenpaBoMepHO UCMNoMb3yeMbli Ha cante 2 B
cetn "HTepHeT", BNagenbLem KOTOPOro ABMSIETCS OTBETUUK.

McTew ykasbiBan, YTo B AnsaniHe canTta 1 n B AM3anHe canTa 2 UCNOoNb3yHTCA O4HM U Te Xe rpadudeckme
cxembl, WpudThl, UHOpMaUus, rpadmnveckme un3obpaxkeHusi; pacnonoXeHne MpPUBEAEHHbIX SMEMEHTOB Ha
CTpaHuuax CanTOB TaKXe aBndeTcs aHanormyHbIM.

PelueHnem cyda nepBoi MHCTaHUMKU, OCTaBIEHHbIM 6e3 U3MeHeHUsl anennsuMOHHbBIM onpeaeneHveM cyaa
anennsuMOHHON WMHCTaHUMW M OnpeaeneHueM KacCauWOHHOMo cyda oOLiei pUCAMKUAM, B YOOBIIETBOPEHWM
MCKOBBIX TpeboBaHMiA oTKasaHo.

Paspeluas cnop, cyg nepBor MHCTAHUUKW NPULLIEN K BbIBOAY O TOM, YTO Au3anH canta 1 n gusanmH canta 2
MOMHOCTBI MAEHTUYHBIMU HE ABMSATCSH, HECMOTPSA Ha CXOXECTb HEKOTOPbLIX 3nemMeHToB. B cBoto ovepeab, An3anH
KaK camocTosTernbHOe NPOov3BEAEHNE MCKYCCTBa MOANEXMUT 3aliuTe Nulb B Cnydae AOKa3aHHOCTU HEe3aKOHHOro
MCMONb30BaHUsi MIMEHHO 3TOro obbekTa aBTOPCKOro MpaBa, YTO MOXET MMEeTb MECTO NPW MOSIHON WAEHTUYHOCTU
(coBnageHuun) amsainHa.

Cyn He ycMOTpen HapyLleHWi NpaB MCTLA Ha OCYLLECTBEHHbIE UM NOAOOP M pPacnonoXeHne mMaTepuanos
canta (COCTaBUTENbLCTBO), MOCKOMbKY Pa3MELLEHHbIE Ha carTax Marepuanbl (TEKCTbl, N300paxeHus) ABMAKOTCA
pasnuyHbIMK, B CBSI3N C YeM 3TW caliTbl NPeAcTaBnstoT cobor nogbop pasnnyHbiX MaTepranos.

Cy,D, He Hawen OCHoBaHWN Aans yAOOBNEeTBOPEHUA 3adABII€HHbIX WCTLOM Tpe6OBaHMl7I TakKkKe BBUOy
HenpeacTtaBneHna OoCTaTo4vHbIX OOKa3aTernbCTB TOro, 4YT0 Ou3anH canTta 2 saBnsieTcd nepepa60TaHHb|M On3anHom
canta 1, a He TBOPYECKN CaMOCTOATESIbHbIM, XOTb U MOXOXNM Ha HEro npomn3segeHmneM.

CypebHasg konnernsa no rpaxgaHckum genam BepxoeHoro Cyaa Poccuiickon depepauumn He cornacmnach ¢
pelleHMeM cyaa, anennsiuMoHHbIM ONpeaeneHnemM n onpeaeneHmemM cyga KacCcaumMoHHON MHCTaHLMW, OTMEHUIa Mx
M Hanpasuna aeno Ha HoBOoe pacCMOoTpeHne B cyn I'IepBOIZ MHCTaHUMKN B CBA3M CO cneayroLnm.

CornacHo nyHkTy 33 noctaHoBneHus [neHyma BepxoBHoro Cyga Poccunckon ®egepauun ot 23 anpens
2019 roga N 10 nyHkt 1 cratbu 1225 [K P® cogepxuT wucyeprnbiBalWMN MNepedeHb pesyrnbraTtos
WHTENNEKTyanbHON OESATENbHOCTM U MPUPABHEHHbIX K HWM  CpPeacTB  MHOUBMAyanu3aumu, KOTOpbIM
NpeaoCTaBrsieTCsl NPaBOBas OXpaHa Ha OCHOBaHUU U B NMopsiaKe, NpeayCMOTPEHHbIX YacTbio yetBepTon K PO.

B cootBetcTBUM € nyHKTOM 1 cTatbmn 1259 K P® npoussegeHus ansanHa sBnstoTcs obbekTtaMmm aBTOPCKUX
npas.

CornacHo ctatbe 2 ®epepanbHoro 3akoHa ot 27 wuwona 2006 roga N 149-03 "O6 uHdopmauuu,
WMHOPMALIMOHHLIX TEXHONOIMAX M 0 3awuTe uMHdopmauun” (aanee - PepepanbHbii 3akoH "O6 uHMopmaumn,
WHOPMALIMOHHLIX TEXHOMOIMMAX U O 3awwmTte nHdopmMaumn") mHopmaumnen sBnsioTca cBegeHus (coobLueHus,
AaHHble) He3aBUCUMO OT pOpMbI UX NPEACTaBMNEHUS.

WHdopmaums ctateen 1259 MK PP He oTHeceHa k 06beKkTamM aBTOPCKOro npaea.

C yyeTom hOpPMYNMPOBKU WUCKOBBLIX TPeGOBaHWUI cydy Ans MPaBWIIbHOTO paspelleHusi criopa Hapanexano
YCTaHOBUTb, YTO MMEHHO MCTel, nonaran o6bekToM aBTOPCKOro npaga, noasiexallyMm 3awmTte, eNCTBUTENBHO N
3TO SABMAETCA OGLEKTOM aBTOPCKOro npasa, NPUHAOMNEXUT N NPaBo Ha HEro UCTLLY.

CynebHasa konnervs no rpaxgaHckum genam BepxosHoro Cypa Poccuiickon depepaummn ykasana, Yto B
cuny obuwenpuHAToro nogxoda OOBLEKT, KOTOPbLIN YOOBMETBOPSIET YCIOBUK OPUTMHANbHOCTU (TO €CTb He
3aUMCTBOBaHHbIN, CO34aHHbI CaMUM aBTOPOM), MOXET MOMy4YUTb aBTOPCKO-MPABOBYK OXpaHy, OaXe ecrnn ero
peanu3auus Obina obycrnoBneHa TEXHWYECKMMM COODPakeHUAMW, MpWU YCIOBWMM, YTO 3TO HE MeLlaeT aBTopy
OoTpaxaTb CBOK NNYHOCTb B 3TOM OOBbEKTE, OCYLLIECTBMsi CBOW CBODOAHYH BOMO, BbIOOP; KOrga KOMMOHEHTHI
00ObeKkTa xapaKTepu3ytTCs TONMbKO CBOEN TEXHUYECKON PYHKLUMEN, KPUTEPUIA OPUTMHASIBHOCTU He cobniogaeTcs.



CnepoBatenbHo, ANsi pa3peLleHns Bonpoca O NpenoCTaBMneHWU NpaBoBOW OxpaHbl 06bekTy Heobxoaumo
YCTaHOBUTb, MPOSIBUI N €ro aBTop BbIGOPOM (HOPMbI NPOAYKTA CBOW TBOPYECKME CMOCOBHOCTU OpUrMHamNbHbLIM
cnocobom, caenas cBOGOAHLIN U TBOPYECKUIA BLIGOP U MOAENMPOBaHME NpoaykTa Takum 06pa3om, YToGbl OTpasnTb
€ro JIMYHOCTb, ABNSETCA N 3Ta dhopma pe3ynsTaToM MHTENeKTyarnsHoro TBOPYECTBa, B CBSA3U C TeM, YTO Yyepes
Hee aBTOp NPOW3BeEHWs BblpaXkaeT CBOW TBOpPYECKMe CnocoBHOCTW, Aenasi cBoOOAHbIN M TBOPYECKU BbIGOP,
oTpaXkasi CBOI JINYHOCTb.

YkazaHHble BOMpPOCHl B JAHHOM Cryyae Ansi CBOero paspelueHus TpebyoT cneumarnbHblX NO3HAHUNA, B CBA3M
C Yem B COOTBETCTBUM C YacTbio 1 cTatbn 79 paxgaHcKoro npoueccyanbHoro kogekca Poccuinckon degepaumm
(oanee Takke - MK P®) cyny Hagnexano obcyauTb BONPOC O Ha3HaAYe€HUU IKCMEepPTU3bl, C y4ETOM pe3ynsraToB
KoTopow cya mor 6bl onpegenuTb, OTHOCUTCHA N TOT OOLEKT, KOTOPbLIN UCTeL, NOHUMAaEeT Mog AM3anHOM caWnTa, K
0o6beKkTaM aBTOPCKOro npasa.

OKcnepTu3a cygoM HasHadveHa He Obina.

Cypn Takke YKIOHUICS OT BbIACHEHUS, UCMOMb30BanNuCh N B An3ariHe canta MHble 00beKTbl, OTHOCALLMECS K
WHTENNeKTyanbsHon cobCcTBEHHOCTU, NpaBoobragaTtenem KoTopbix SABMSETCA UcTel (B YaCTHOCTU, Nporpammbl 4ns
OBM, 6a3bl AaHHbIX).

CypebHasa komnervss no rpaxgaHckmm penam BepxoBHoro Cyga Poccwuiickon ®depepaumm obpaTtuna
BHMMaHWE Ha TO, YTO paspelleHne Bonpoca O Hannuuu nnbo o6 oTcyTcTBMM NepepaboTkM obbekTa aBTOPCKOro
npaBa B JaHHOM CJiy4dae BO3MOXXHO TaKXe TOJIbKO NpuU Hannydmnm cneuyunanbHbIX I'I03HaHVII7I, KOTOpbIMW CaM cyd He
obnapgaer. B taknx cnyyasx crates 79 MK P® npegnuceiBaeT HasHaunTb cyqebHyto akcnepTusy, Yero caenaHo He
Obino.

(Onpenenenne CynebHow konnerum no rpaxagaHckum genam BepxosHoro Cyga Poccunckon ®enepauun ot
27 anpenst 2021 roga N 5-KI'21-14-K2)

6. PasmelieHme n nHoe ucnonb3oBaHMe B ceTu "MIHTepHeT" hoHOrpaMmbl MCMOMHEHUS MY3blKanbHOro
npom3BedeHMss C TEKCTOM npaBoobnagarenem OHOrpamMmmbl  SIBASIETCS  HEMpaBOMEPHbIM NPU  OTCYTCTBMM
JIMUEH3NOHHbIX O0roBopoB, npegycmMmatpuBarolnx COOTBETCTBYHOLLNE CnocoObl MCMOMb30BaHUSA 3anucaHHbIX Ha
oHOrpamMmme pesyrnbTaToB MHTENMNEKTYyarnbHON AEATENbHOCTM, 3a MCKMOYEHMEM CrydaeB, Korga AOMyCcKaeTcs MX
cBobogHOE 1CNonb3oBaHMe.

OOwecTBo obpatunocb B Cyg C MCKOM K Bnagenbuy canTta B ceTu "VIHTepHeT" O 3anpeTe co3gaHus
TEXHWYECKMX YCMOBMUIN, obecneyvBalolMX pasMeLleHMe W MHOE HEe3aKOHHOE WCMONb30BaHME My3blKarbHbIX
npoun3BedeHnin Ha canTe, B3bICKaHUN KOMMEHCALUMN 3a HapyLUEHWE UCKITIOYNTENbHOro npaea.

WcTeu ykasan, YTo Ha CTpaHuuax calTa OTBETYMKa MPOU3BOAUTCA OOBeAeHWe A0 Bceobliero cBegeHust
yKa3aHHbIX My3blKarbHbIX NPOU3BEAEHWI NYyTEM pa3MeLLeHnst POHOrpaMM My3blKarbHbIX MPOU3BEAEHUA C TEKCTOM
B cocTaBe anbbomoB. Kcrteu obnagaer WCKNIOUYUATENBHOW IUUEH3WEN Ha WCMOoNb30BaHWE My3blKarbHbIX
Npou3BeeHUn Ha OCHOBaHUM JMLEH3NOHHOrO [0roBopa, 3aKil4eHHOr0 C aBTOPOM My3blkW, MO YCNOBUSM
KOTOPOro MCTLY MpenocTaBneHo NpaBO UX UCMOMb30BaHWS, BKIOYasi NPaBO Ha BOCNPOWU3BEAEHME, B TOM 4Yucre
nyTem 3anucu B namste IBM, pacnpocTpaHeHue, foBeeHne 00 BCceobLuero ceeaeHnst. ABTopamu nutepaTypHbix
NPOV3BEAEHWIA (TEKCTOB NECEH) U UCTIONHUTENSMU STUX My3blKarnbHbIX NMPOU3BEAEHUI SBMNAIOTCS MHblE NULa.

Paspeluas cnop v oTka3sbiBas B y4OBNETBOPEHUN UCKOBbIX TpeboBaHWI, Cyq NEPBON MHCTAHLMKN UCXoaun 13
TOro, YTO UCTLOM He MNPEACTaBreHO AOKa3aTerbCTB UCMONb30BaHWS Ha canTe My3blkanbHbIX NMPOU3BEOEHUN B
OTpbIBE OT OOBLEKTOB CMEXHOrO npasa - (POHOrpamm, KOTOpble, B CBOK Ovepedb, NPaBOMEPHO WUCMOMb3YHTCA
OTBETYMKOM Ha OCHOBaHWUM JOroBOpa C TPETbUM MULIOM.

AnennsauMoHHbIM onpedeneHneM cyaa anennsuMoHHON WHCTaHUWMWM pelleHWe cyda MnepBov WHCTaHLuK
OTMEHEHO, MO Aeny MPUHATO HOBOE peLleHue, KOTOPbIM Ha OTBETYMKAa BO3MoXeHa 00513aHHOCTb MpekpaTuTb
CcOo3aHne TexXHUYeCKMX YCIoBWUK, obecneuvBalolMX pasMelleHne, pacrnpoCTpaHeHWe M MHOE MCNOMb3oBaHue
My3blKarnbHbIX NPOW3BEAEHUA Ha YKa3aHHbIX MCTLOM CTpaHuuax camta B cetn "MHTepHeT", B nomnb3y uctua
B3blCKaHa KOMMNeHcauns 3a HapyLleHWUe UCKITIOYNTENBHOro npasa Ha My3blkanbHble NPOU3BEeAEeHMS.

Cyn anennsiuMOHHOW MHCTaHLMM yKasan, YTo B COOTBETCTBMM C nyHKTOM 111 noctaHoBneHus [MneHyma
BepxosHoro Cyna Poccuiickon Pepepaumm ot 23 anpens 2019 roga N 10 my3blkanbHOe Npov3BeaeHNE C TEKCTOM
unn ©6e3 TekcTta (0OBLEKT aBTOPCKOrO MpaBa), €ro WCMOMHEHWE apTUCTOM-UCMONHUTENEM U ¢oHorpamma
WCTMONHEHNsT MPEACTaBNsAloT CcOBOOM  camMoCTOSATENbHbIE  pe3ynbTaTbl  MHTENNEKTyanbHOW  OesATEeNbHOCTMH,



UCKIIOYNTENBbHOE MpaBO Ha KOTOPbIe MOXET NpuHaanexatb pas3HbiM nuuam. PacnopﬂmeHme ocyLlecTBndaeTcAa B
OTHOLUEHNWN KaXXOo0ro npasa oTAerbHO.

HapyLlueHune npaB Ha kaXablii TaKOWM pe3ynbTaT HOCUT CaMOCTOSITENbHBI XapakTep.

Ons ocywecTBneHuss CMeXHbIX npaB TpebyeTcss cobniogeHue aBTOPCKMX MpaB Ha Npou3BeaeHus,
MCMONb30BaHHbIE NPY CO34aHNN OOBEKTOB CMEXHbIX NPaB.

B cuny nonoxeHun nyHkta 2 ctatbn 1323 K P® usrotoButens poHorpammbl He BripaBe CaMOCTOATENbHO
ncnonb3oBaTb hoHOrpaMmy NMbO NepedaBaTh NpaBa Ha ee MCNoMb30BaHWe TPETLUM NMuam A0 Tex nop, noka OH
He 3aKI4YMT COOTBETCTBYIOLLUX AOrOBOPOB C obrnagatensamm npaB Ha OXpaHseMble MPON3BEAEHNE U UCTIONHEHNE,
3anucaHHble Ha oHorpamme. [oroBopbl MOryT ObiTb 3akmioyeHbl Kak [0, Tak M MOCMAe W3roTOBMEHUs
doHorpammebl, HO 06A3aTENbLHO paHee Havyana ee NCNob30BaHUS.

I'IpM ncnonb3oBaHUn (bOHOFpaMMbI N3roToBUTESNb HE BrpaBe BbIXOOAUTb 3a PaMKu yCﬂOBMVI Mncnonb3oBaHUA,
KOTOpble eMy NpeaocTtaBun obnapartenu npaB Ha npoun3BeaeHne n ncnornHeHne.

Takum 06GpasoMm, MCMONb3oBaHUE 3anMCaHHOMO My3blKaribHOrO MPOU3BEOEHMUS SIBNSETCA 3aKOHHbIM NpuU
YCMNOBUWN MOMYy4YeHUs1 NpaBa He TOMbKO Ha 3anucb (POHOrpammy) U UCMOMHEHWE, HO M Ha caMO My3blKarnbHoe
npon3BegeHne ¢ TEKCTOM, TO eCTb Kak CMEXHbIX, TaK M aBTOPCKUX MpaB.

HapyweHue npaB Ha Kaxdbli pesynbTaT  WHTENnNeKTyanbHONW  OeATeNbHOCTUM  WUnu  CpefcTBO
WHOMBMAYaNU3aumMm SBNAETCS CaMOCTOATENbHbIM OCHOBaHWEM MPUMEHEHUS Mep 3aluTbl UHTEMMeKTyanbHbIX
npaB (ctatbm 1225, 1227, 1252 TK P®) (nyHkT 60 noctaHoBnenusi lNMneHyma BepxoBHoro Cypa Poccunckon
Pepepaumm ot 23 anpensa 2019 roga N 10).

KaccauunoHHbI cyg obLien lopucamKLmm Cornacurcs ¢ BbiIBogaMu cyaa anennsiyMoHHON NHCTaHUUM 1 CBOUM
onpepeneHMem ocTaBun anennsuMoHHoe onpeaeneHne 6e3 naMeHeHus.

(Onpepnenenve cynebHo KonnerMm Mo rpaxkdaHckum genam Brtoporo kaccauunoHHoro cyga obuien
topucamkuum ot 9 Hosbpsa 2021 roga N 88-23530/2021)

Ucnonb3oBaHue nponsBefeHUN U 0O HLEKTOB CMEXHbIX NpaB
B ceTn "UHTepHeT"

7. Hanuune npousseneHus B cetn "MIHTepHeT" camo no cebe He CBUOETENLCTBYET O TOM, YTO OHO HaxXoauTCH
B cBOOOAHOM [OCTyne C BO3MOXHOCTbIO KonuMpoBaHusi ©e3 cornacus npasoobnagatens u ©6e3 BbinnaThbl
BO3HarpaxgeHus.

Ll. obpatmnacb B cyad C WCKOM K Brnagenbuy canta B cetu "NHTepHeT" o 3anpete MChnob30BaHUS
doTorpadmnyeckoro npov3BeAeHNsi, B3bICKAHUM KOMMEHCaUMM 3a HapylleHMe WCKITIYUTENBHOIO MpaBa Ha
npou3eBegeHre, KOMneHcaumm MopanbHOro Bpeaa, yka3aB B 0DOCHOBaHME MCKOBbLIX TpeboBaHWW, YTO Ha caunTe
OTBETYMKA B NyONMKaLMmn NHTEPBBID HE3AaKOHHO UCMONb30BaHO dhoTorpadmyeckoe NponsBeaeHne ¢ nsobpaxeHmem
NMIaTeXHOM KBUTAHUMM 3a KOMMYHamnbHble yCcnyrm ¢ ©6aHKHOTaMuM M MOHEeTamu, aBTOpPOM W npaBoobnagarenem
KOTOPOro SIBNSETCA UcTel,

PelleHnem cyga nepBov MHCTAHLUMMW, OCTaBMEHHbIM 0€3 M3MEHEHMs anennsunoHHbBIM onpeaerneHnemM cyaa
anennsaunoHHON MHCTaHUUN, B yOOBNETBOPEHNM NCKOBBLIX TpeboBaHui oTkasaHo. Cya nepBon MHCTaHUUM UCXOann
n3 TOro, 4YTo HasBaHHasa oTorpacumsa saBnseTcAa eauvHbiM ainoM C TEKCTOM MWHTEPBbIO, MOMYYEHHbIM U3
ohmUManbHOIO U NepBOHaYarbHOrO UCTOYHMKA €ro pasMeLleHus - MHPOPMALMOHHOIO areHTCTBa, SIBMSIIOLLErocs
cosgatenem aToro dpanna. OTBETYMK Kakoro-nnbo y4actusi B co3gaHnm gaHHoro cpaina He npuHumann.

Cyn Takke ykasan, YTO Ha pasnuyHbiX camTax B ceTu "MIHTepHeT" pasMeLleHO MHOXeCTBO doTorpadun,
CXOAHbIX C yKazaHHOW hoTorpaduen, ¢ UCNoNb30BaHUEM KBUTaHLUMIA HA ONnaTy XUNULLHO-KOMMYHanbHbIX YCNyr n
OEHEeXHbIX cpeacTB (GaHKHOT M MOHET), AaHHas doTorpadus Takke pasmeLleHa Ha pasnnyHbIX MHPOPMAaLMOHHbIX
noptanax B cetu "VIHTEpHET" n HaxoguTcs B CBOOOOHOM OCTYNE C BO3MOXHOCTbIO €€ KOMMPOBaHUSA, MPU 3TOM HU
Ha OHOM M3 CalTOB He COAEPXNUTCS cBefeHun 06 aBTopcTBe L. Ha gaHHOe n3obpaxeHue.

CyoebHasa konnervs no rpaxgaHckum penam BepxosHoro Cypa Poccuiickon ®egepauun npusHana
CyﬂeﬁHble NOCTaHOBINEHNA CcynoB I'IepBOVI n aI'IeJ'IJ'IFlLI,VIOHHOVI VIHCTaHLI,I/Il7I no geny BblHECEHHbIMW C HapyLwleHnem
HOPM MaTepuarnbHOro 1 npoueccyarnbHOro npaea no cnegyrwmm OCHOBaHUAM.



CornacHo nyHkTy 109 noctaHosneHus MneHyma BepxosHoro Cyaa Poccuinckon ®epepaumm ot 23 anpens
2019 ropa N 10 npu paccMoTpeHuM CyaoM Aerna O 3aliuTe aBTOPCKMX NpaB HAANEeXUT UCXOAUTb U3 TOro, YTO, NoKa
He [oKa3aHO MHOE, aBTOPOM NPOM3BEOEHUS CHMTAETCA NMLO, YKa3aHHOE B Ka4eCTBE TaKOBOrO Ha opurnHane unm
3K3eMMnsipe Npon3BeaeHus.

B pOokasaTenbCTBO CBOEro aBTOPCTBA Ha qooTorpaduyeckoe npoussegeHue L|. npeacraBuna MCXOAHbIN
umdpposon chann dgoTtorpadun, AaHHbIE O CEPUNHOM HOMEpPe (POoTOKaMepsbl, Ha KOTOPYIO Npou3BedeHa cbemka. Ha
NCMNOMb30BaHHOW OTBETYMKOM poTorpadnm n3obpakeHa KOHKpPETHas KBUTAHLMS, OPUrMHaN KOTOPOW HaxoguTes Y
ucTua 1 NpeacTaBnancs cygy ans obospeHus.

OpHako cyoamMm 3TN [OOKa3aTesnbCTBa Obinn OTBEPrHyTbl C YyKa3aHMemMm Ha TO, 4YTO OHWU He ABJAKTCA
6e3yCJ'IOBHbIM noareepXxXgeHnem aBTopcTea UCTLUA HAa Ha3BaHHOE npoun3segeHune.

Mpu3HaBas, 4TO nepBoHavanbHbiM U OdUUManbHbBIM WCTOMHUKOM pasMelleHus dotorpadun sBnseTcs
WH(OPMALMOHHOE areHTCTBO, Cydbl He yKasdanu, B CWUMy Kakou NpaBOBOW HOPMbl OHW NPULLNKN K BbliBOgY 06
aBTOPCTBE MHAPOPMALIMOHHOIO areHTCTBa Ha U3obpaxeHue.

CynebHasa konnerns no rpaxgaHckmum genam BepxosHoro Cyga Poccuiickon depepaumm He cornacunach
Takke C BbiBOJAMW Cy4OB O TOM, 4YTO HasBaHHas doTorpadusi, Kak pas3melleHHass Ha pasfnyHbIX
WH(OPMALUMOHHLIX nopTanax B cetn "MHTepHeT", Haxogutca B CBOOOAHOM [OCTYyNe C BO3MOXHOCTbHO
KOMMPOBaHWs, 1 ykasarna, 4to no cmbicny cratbn 1276 K PO ceTb "MIHTEpHET" He ABNSIETCS MECTOM, OTKPbITbIM
Ansa cBoboAHOro nocelleHus.

CornacHo a63auy BTopoMy nyHkta 1 ctatbn 1229 'K P® npaBoobnagatenb MOXET MO CBOEMY YCMOTPEHUIO
paspeliatb Mnu 3anpeliats APYrMM fvMuam MCNofb30BaHWE pesyrnbrata MHTENNeKTyanbHOW AesiTENbHOCTU WK
cpencTtea uHgmsugyanusaummn. OTCyTCTBUE 3anpeTa He CHMTAETCH Cornacuem (paspeLLeHnem).

M3 martepuanoB gena cnegyet, 4to gotorpadusd, no noBogy KOTOPOM BO3HMK crnop, Obina pasmelleHa
MCTLIOM Ha camnTax B ceTu "UHTepHeT", aBnsaiwmxca 6aHkamu dotorpaduin, peanuayrowmmm ooTomsodbpaxkeHns
Ha nnaTtHou ocHoBe. CriegoBaTtensHo, cam no cebe akT pasmelleHns aTon oTorpadun Ha pasnUYHbIX cantax B
cetn "MHTepHeT" B oOTCcyTCTBME cBedeHunm 06 asTopcTBe L. He cBumaeTensCcTByeT O TOM, 4YTO M30bpaxeHwe
HaxoauTca B cBOOOAHOM [OCTyne C BO3MOXHOCTbIO konvpoBaHus 6e3 cormacusi aBtopa M 6e3 Bbinnarbl
BO3HarpaxgeHus.

C yyetom usnoxeHHoro CynebGHas komnervs no rpaxgaHckum penam BepxosHoro Cyga Poccuickon
denepaumn oTMeHUNa anensisiuMoOHHOE OnpedeneHne cyaa anennsauMoHHOM WHCTaHUMW M HanpaBwuna [erno Ha
HOBOE pacCMOTpeHMe B cyq anensisiuMOHHON NHCTaHLUMMW.

(Onpenenenne CynebHow Konnerumn no rpaxaaHckum genam BepxoeHoro Cyga Poccuinckonn ®enepauum ot
28 anBaps 2020 roga N 5-KIM19-228)

8. PasmelyeHune B cetn "MIHTepHeT" co3gaHHOro B COABTOPCTBE Mpou3BedeHusl, 06pasyroLlero HepaspbliBHOE
uenoe, Wiy ero 4YactTum ogHMM M3 CoaBTOpOB 6e3 cormacus Apyrmx COaBTOPOB MIIM MHOMO 3aKOHHOTO OCHOBAaHMS
ABMSAETCA HENPaBOMEPHbIM.

X. obpatmnace B cyg € uckom Kk K. u ob6wectBy O Mpu3HaHUM akTa HapylweHUs ee NNYHbIX
HEMMYLLIECTBEHHbIX MpaB U UCKMIYMTENbHOrO nNpasa npv nybnukauum n pacnpoctpaHeHnn ydyebHoro nocobus, B
KavyecTBe aBTOpa KoToporo HaseaH K., BO3noXeHWM Ha obLecTBO 0OA3aHHOCTM Mpeceyb BOCMPOM3BEeAeHUe,
pacnpocTpaHeHve 1 goBeaeHne 4o BceobLlero cBegeHms y4ebHoro nocobums nytem U3bsaTus ero B HaneyataHHOM
W 9NEeKTPOHHOM BuAe U3 rpaxgaHckoro obopoTa, 3anpeTa NoBTOPHO u3faBaTh, AoneyaTbliBaTb, OnybnukoBbIBaTh B
3MEeKTPOHHOM BMAe, pacnpocTpaHaTb B ceTh "MIHTepHeT" n anekTpoHHbIX 6a3ax AaHHbIX, a Takke O B3bickaHum ¢ K.
KOMNeHcaunm MopanbHOro Bpeaa, B3blckaHun ¢ obLLecTBa KOMNEeHcaumn 3a HapyLleHne UCKIIoYUTENLHOTo npasa,
Apyrmmu TpebosaHusaMm.

B obocHoBaHMe mncka X. ccbinanacb Ha TO, YTO OBLWECTBO M34ano M pacnpocTpaHAeT B 3MEKTPOHHOM W
nevyaTHOM BuAe B MarasvHax M UHTepHeT-mMara3nHax yvyebHoe nocobue, B kayecTBe aBTopa KOTOporo HassaH K.,
HenpaBOMEPHO MCMOMb30BaBLUMI 26 CXeM, CoaepPXaBLUMXCS B Npou3BeaeHun, cosgaHHom X. u K. B coaBTopcTBe.

Cyo nepBoi WHCTaAHUMKW, C BbIBOAAMW KOTOPOrO COMMACUNUCL Cyd  anennsuMOHHOW WHCTaHUuM U
KaccaUMWOHHbIN cyn obuwei lopucauMkumMu, ykasan, 4To HM OOMH U3 COaBTOpPOB He BrpaBe 6e3 [0CTaTOYHbIX
OCHOBaHWiA 3anpeTuTb MWCMOoMb30BaHNe COBMECTHOro npoussedeHusi. BmecTe ¢ Tem cyq npuaHan HapylueHue
MMYHOTO HEeMMYLLLEECTBEHHOro npasa X. M 4acTMYHO yOoBeneTsopun TpeboBaHMe O KOMMEHCaLWUUM MOoparnbHOro



Bpena. B ynosnetBopeHMun octanbHOM YacTu UCKOBbIX TpebosaHuin X. BbIno oTkasaHo.

CynebGHast konnerusi no rpaxagaHckum genam BepxoeHoro Cyma Poccuiickont ®egepauuy npusHana, 4yTo
cyoamu Npy paccMoTpeHny aena OonylieHbl CyLLeCTBEHHbIe HapyLLeHUss HOpM npaBsa, yKa3as crefytollee.

lpaxgaHe, cosgaBlive MPOU3BEAEHUE COBMECTHbIM TBOPYECKMM TPYAOM, MPU3HAKTCH coaBTopamu
He3aBMCMMO OT TOro, obpasyeT Takoe NMpou3BedeHWEe HepaspbiBHOE Lernoe UMM COCTOUT M3 vacTen, Kaxaas u3
KOTOPbIX UMEET cCaMOCTOSATENbHOE 3HadYeHue (NyHKT 1 ctatbn 1258 K PO).

Mcxopa m3 nonoxeHun nyHkta 3 ctatbn 1229, craten 1258 m 1270 TK PO, a Takke pasbsCHEHWUN,
M3NOXeHHbIX B NMyHkTe 81 noctaHoBnenus lneHyma BepxoBHoro Cyaa Poccuiickon ®enepaumm ot 23 anpensi
2019 roga N 10, NpMMeHUTENBHO K HepasaerbHOMY COaBTOPCTBY OENCTBYET obliee npaBurio O COBMECTHOM
WCMNOMb30BaHMN MPOU3BEAEHUS, €CNU COrMalleHneM Mexay COaBTOpaMy He YCTaHOBMEHO WHOE, a Takke O
COBMECTHOM pPaCMOPSPKEHUN UCKIMIOYMTENBbHBIM MPaBOM Ha pe3ynbTaT MHTENNEeKTyarnbHON OeATEerbHOCTU, eCnu
3aKOHOM UNK cornalleHmeM Mexay npasoobnagarensamm He NpegyCMOTPEHO MHOE.

I'IpM 3TOM YyKa3aHue B 3aKOHe Ha TO, YTO HU OOMH M3 COaBTOpPOB HE BhnpaBe 0©e3 OoCTaTO4YHbIX OCHOBaHWM
3anpeTnTb NCNosib3oBaHMe Hepa3pbIBHOIO LieNioro npounsseneHunsd, BONnpekn BbiIBOgaM CyaoB HE CBUOETENbCTBYET O
npaBoOMepHOCTH OEencTBM OTBETUMKA, a perynmpyet oTHOLWEeHNA Mmexay coaBTopamMn.

JTio6oe ucnonb3oBaHne npoun3eeneHnd, co3gaHHOro B COaBTOPCTBE, KaK U pacnops>XeHne UCKNKYUTerbHbIM
npaBoOM Ha TaKoe npomusseneHune, npeanonaraeT nojnyy4yeHne cornacnua Kaxagoro coasTopa.

B oTcyTcTBME cornalleHns Mexay coaBTopaMu Npou3BefeHnsl, co3gaHHoro B coaBTopcTee X. v K., yacTbio
KOTOPOrO ABMNSOTCS YKazaHHbIe CXeMbl, UM 0GOMM B paBHON Mepe B CUMy 3akoHa NPUHAONEXUT UCKTHYUTENBHOE
MpaBo Ha [JdaHHbI pesynbTaT WHTENNeKTyarnbHOW OeATenbHOCTU, W, Mockonbky K., MCMonb3ys 4YacTb U3 UX
Npov3BeAeHUs: B CBOeM y4ebHOM nocobuun, He Mosy4nn cornacue UCTua Ha Takoe MCMosib30oBaHue, 3TO yXKe camo
no ceGe ABNAETCA HapYLLEHWEM UHTENMNEKTYyanbHbIX NpasB UcTua.

Cyoamu npuBefeHHble HOpMbI NpaBa U pasbsicHeHus NneHyma BepxosHoro Cyna Poccuiickon ®epepauum
y4YTeHbI He Obinu.

MpyHMMasi BO BHMMaHue uanoxeHHoe, CynebHasa komnervs no rpaxgaHckum genam BepxosHoro Cyaa
Poccunckon depepauumn OTMEHUrNa anenisiuMoHHOE OnpedeneHne cyda anennsiuMOHHOM  MHCTaHUun U
onpegeneHve KacCaumoHHOro cyaa obLier pucaMkuMM M Hanpaswuina Leno Ha HOBOE pacCMOTPEHME B CyA
anennsumoHHON UHCTaHLUMN.

(Onpenenenne CynebHow konnerum no rpaxaaHckum genam BepxosHoro Cyga Poccunckon ®enepauun ot
27 vioHa 2023 roga N 5-KIM'23-51-K2)

9. [oBeneHne p[o Bceobulero ceefeHusi B ceTn "MHTepHeT" My3blkaribHOro Npou3BeOeHus B COCTaBe
ayoumoBMU3yanbHOro npousBedeHnst (B YaCTHOCTW, TENEBU3WOHHOM Mepedayn) npu  OTCYTCTBMM  cornacus
npaBoobnagartens My3blkanbHOrO NPOU3BEOEHUS HA €ro BKIIKOYEHUE B 3TO ayAnOBM3yaribHOE MPOM3BEAEHME UMK
MHOIo 3aKOHHOINo OCHOBaHUA ABNAETCA HenpaBOMEpPHbIM.

M. - aBTOp My3bIKanbHOIO MPOM3BEAEHUS C TEKCTOM (MecHu) obparturncs B Cy4 C UCKOM K obuiecTsy -
yYpeaovTento TENEBM3MOHHOIO KaHana O 3anpete coBepliaTb AENCTBMS MO HEMPaBOMEPHOMY WCMOMb30BaHUIO
AaHHOro Npoun3BeAeHNs, BO3NOXeHNN 06513aHHOCTI NPeKpaTUTbL ero HeEMpaBoOMEPHOE UCMNONbL30BaHNE, B TOM YMCIe
B ceTn "VIHTepHEeT", B3bICKaHMUM KOMMEHCaLMMW.

B obocHoBaHue mMckoBbIX TpeboBaHUIM UCTEL, CCbiNnanca Ha To, YTo B 3dumpe yKa3aHHOro TENeBU3MOHHOMO
KaHana TpaHcnvpoBanacb, a Takke Obina pasmMelleHa Ha oduumanbHOM canTe oTBeTyMka B cetu "MHTepHet"
Tenenepegaya, B paMmKkax KOTOPOW BbICTynan aHcaMbnb NecHW 1 TaHua nog 3anucb necHu astopctaa [1.

Ha ocHOBaHWM MMLUEH3NOHHONO [AO0roBOPa, 3aKMOYEHHOro MeXay OTBETYMKOM U 0BLLepOoCCUncKon
obuwecTBeHHONM opraHu3aumen "Poccunckoe aBTopckoe obuuecTtBo" (aanee - PAQ), oTBETUMKY NpeaoCcTaBrneHo Ha
YyCNOBMAX NPOCTOM  (HEUCKMOYMTENbHOM) NULEH3MM MNpaBO  MCMONb30BaHUSA  Ha3BaHHOMO  My3blKaribHOro
npon3BedeHns C TEKCTOM B YMCre npom3BedeHun, Bxogsawmx B peneptyap PAO, nytem coobuieHns B acpump, TO
eCcTb coobLeHnsa ang BceobLyero cBeAeHns No TeNeBUAEHMWIO, a Takke NnyTeM peTpaHCrsaumm.

PelweHnem cyna nepBoﬁ MHCTaHUMN B yOOBNETBOPEHNN UCKOBbIX TpeGOBaHMﬂ . oTkasaHo. Cyﬂ, npuwien K
BblBOAYy O TOM, 4TO BKI/IKOYEHNE MY3blKallbHbIX I'IpOI/|3Be,D,eHVIIZ B COCTaB Tenenepegadyn He HABIIAETCA



CaMOCTOATENbHBIM CMOCOBOM KX Mcnonb3oBaHUA. CooblieHre My3blkanbHbIX NPou3BedeHU B amp B COCTaBe
Tenenepegadn nogpasymeBaeT hakT MX BKMIOYEHUS B COCTaB Tenenepenayuuv, criefoBaTernbHO, paspelleHne Ha
Takoe UCnonb3oBaHWe NPOuM3BeaeHUs MOSyYeHO OTBETYMKOM B COOTBETCTBUM C AOrOBOPOM C OpraHusauumen no
yrnpaBreHno NpaBamMmn Ha KOSNEKTUBHOM OCHOBE.

C BblBOgamy cyaa NepBoiil MHCTAHUMM COrnacuIics ¢y anennsunMoHHOW MHCTaHLMK, OMOSTHUTENbHO YKa3as,
YTO OTBETUYMK BMpaBe MonyyaTb paspelleHne Ha MCMoMb3oBaHMe My3blKanbHOro MNPOW3BEdEeHUA C BbiNnaTon
BO3HArpaXaeHns Yepes opraHuU3auuio MNo YNpasneHulo npaBaMu Ha KOMMEKTUBHOM OCHOBe, MOMyyuBLUYIO
roCyapCTBEHHYI0 aKKpeaMTaLuio Ha OCYLLEECTBREHWE OEATENbLHOCTM B 3TOW cdpepe KONMMEKTUBHOMo ynpasneHus.

Onpe,qeneHl/leM KaCcCaluMOHHOro cyaa obuwen ropucavkumm pewedune cyga n anenndunoHHoe onpeneneHune
OCTaBneHbl 0e3 N3MeHeEHNs.

CypebHag konnernsa no rpaxgaHckum genam BepxoBHoro Cyaa Poccuiickon depepauumn He cornacmnachk ¢
NPUHATBIMKU NO Aeny Cyﬂe6HbIMVI NoCTaHOBIEHAMU No cneyrwnMm OCHOBaHUAM.

B nyHkTe 113 noctaHoBneHus NneHyma BepxosHoro Cyna Poccuiickon ®enepauun ot 23 anpens 2019 roga
N 10 pasbACHEHO, 4YTO BO3MOXHOCTb OpraHuM3aunm 3UPHOTO WM KabenbHOro BELLAHWs CaMOCTOSTENBHO
onpefensitb cogepxaHne paguo- u Tenenepegad (ctatbs 1329 K P®) nogpasymeBaeT CaMOCTOSTENbHOCTL Takown
opraHusauumn B BblibOpe npeanaraemMblX €0 Nporpamm, HO He MpegnonaraeT npaBa 3TOW opraHv3auuyM cBob6oaHO
MCronb3oBaTb NPoM3BeAeHMs NoObIM cnocobom (B TOM uucre nyteM nepepaboTku, MCNofb30BaHMS B COCTaBe
CNoXxHoro oobekTa) 1 B Ntobon popme 6e3 cornacusi npasoobnagarens.

CooblueHve npoussefeHns B acup, nepepaboTka M MCNONb30BaHWE MPOU3BEAEHUSI B COCTaBE CIIOXHOMO
obbekTa SABNATCA CaMOCTOSATENbHBbIMKU crnocobamy ucnonb3oBaHus npousBefeHus (ctatbss 1270 TK P®) u
TpeObyloT Nony4yeHns COOTBETCTBYIOLLENO pa3peLleHns y npaBoobnagarens.

Hopmbl nyHkToB 1 1 3 ctatbn 1263 K PP, a Takke npvBedeHHble pasbsCHEHWS NocTaHoBneHus MNneHyma
BepxosHoro Cyaa Poccuickon ®egepaummn npegycmaTpusalot, YTO NWLO, OpraHM3oBaBllee Co3gaHue CrOXHOro
obbekTa (B TOM uncne Tenenepegayn) u (Mnu) pacnpocTpaHsoLee Takon CrOXHbIN 06bEKT, HE OCBOBOXAEHO OT
ob6sa3aHHOCTM cobntogeHns Tpebosanun ctatbn 1240 TK PP no 3aknioyYeHuo NULEH3NOHHBIX OOroBOPOB UMK
[0roBopoB 006 OTHYXKOEHUN UCKIIOYMTENBHOIO NpaBa ¢ 0bnagatensiMm UCKNIOYUTENBHOMO NpaBa Ha Bce pe3ynbraThl
WHTEMMEeKTyanbHOW [OeaTenbHOCTU, BKIHOYEHHble B Takoh 0OOBLeKT (Tenenepegayy), HecobnogeHue KOTOpoW
ABNSAETCA HapyleHWeM WCKMIouMTeNbHOro npasa npaBoobnagartens M CryXWT OCHOBaHMEM ANiS NpUBMeYeHUs
HapyLwmnTens K npegycMOTPEHHOW 3aKOHOM OTBETCTBEHHOCTMU.

BknitoueHne npov3BedeHnst B COCTaB CIOXHOro obbekTa (Tenenepenayv) npu ero cosgaHuy npelecrayet
nocriegyowemMy coobLeHnto B 3up 3TON Tenenepenayu, ykasaHHble dTanbl SBNAKTCA NocrnegoBaTeribHbiMU MO
OTHOLLEHUIO ApYyr K ApYyry W NpeacTaBnsioT cobor caMOCTOosTeNbHblE CMOCOObI MCNOMb30BaHMS pPe3ynbTaTtoB
I/IHTeJ'IJ'IeKTyaJ'IbHOIZ OeATelnbHOCTW.

B cuny nyHkta 1 ctaten 1244 K PO opraHusaums no ynpaBneHWo npaBamMu Ha KOMMNEKTUBHOW OCHOBE
MOXET MOMy4MTb FOCYOApPCTBEHHYH aKkKkpeauTauuilo Ha OCYyLLIEeCTBMEHUE AEesTENbHOCTM B cregylwmx cdepax
KONMMEKTUBHOIO ynpaeneHus: 1) ynpaBrneHne WCKIYMTENbHbIMU MpaBaMu Ha OBHapoAOBaHHbIE MYy3blKarbHble
npomu3BegeHns (C TEKCTOM nnn 6e3 TekcTa) U OTPbIBKM MY3bIKanbHO-APaMaTUYECKNX NMPON3BEAEHNA B OTHOLLEHWU
nx Ny6rm4yHOro nucnorHeHus, coodueHnsa B acpmp nnm no kabento, B TOM Yncne nytem perpaHcnaumm (nognyHKTbl
6-81 nyHkTa 2 ctatbu 1270); 2) ocylwecTBneHve npaB aBTOPOB My3blKalbHbIX NPON3BeAeHU (C TekcToM unun 6e3
TeKcTa), MCNOMb30BaHHbIX B ayauoBU3yanbHOM MPOM3BEOEHMM, Ha MOMNyvYeHue BO3HarpaxgeHust 3a nybnuyHoe
ucrionHeHne nmnbo coobweHne B acup wmnm no kabenw, B TOM 4ucne nyTem peTpaHcnsauMu, Takoro
ayamnoBusyanbHOro npounssegeHus (NyHKT 3 ctatbn 1263).

Mpn Takux obCTOATENBLCTBAX CCbIIKa Ha MnonoxeHust cratbn 1244 TK PO 1 Ha HanuMune NUUEH3NOHHOTO
aoroeopa mexgy orBetumkom u PAO siBnseTcs oLMOOYHOMN.

C ydyetoMm wusnoxeHHoro CypebHas komnerms no rpaxgaHckum genam BepxosHoro Cyga Poccuiickon
denepaumn OTMeHWNa BblHECEHHble MO fAeny cygebHble MNOCTAHOBMEHWS W Hanpaswna Aeno Ha HoBoe
paccMOTpeHne B Cya NepBON MHCTaHUMN.

(Onpepenenne CynebHon konnerMm no rpaxaaHckum gernam BepxosHoro Cyaa Poccuiickon ®depepauun ot
27 pekabps 2022 roga N 5-KIM22-117-K2)

10. MNpepocTaBneHne npaea UCNoNb30BaHWS NPON3BEAEHNS] B NEYaTHOM U30aHUK caMo No cebe He ABnseTcst



cornacvem npasoobrnazaTtenst Ha MCMNOMb30BaHWe 3TOro Npou3BedeHUss UHbIMKU cnocobamu, B TOM 4Yucre B CETU
" {1
WHTepHeT".

O6uwecTBo 06paTUOCh B Cya, C UCKOM K Briagenbly canTta B ceTu "MIHTepHeT" 0 B3bICKaHMM KOMMNeHcaummn 3a
HapyLLUEeHWE UCKITHYNTENBHOIO NpaBa Ha NPoM3BEAEHME.

B obocHoBaHue nckoBbIX TpeboBaHUM OBLECTBO CCbINanocb Ha TO, YTO yKa3aHHOe npoussedeHue 6bino
06HapoooBaHO aBTOPOM Kak AOKnag Ha HayyYHOW KOHdbepeHuMM M ¢ cormacus aBtopa onybnvkoBaHO B BUAE
Hay4yHOW CTaTbM B NEPUOLMYECKOM MeYaTHOM MU3[aHuM - XXypHane. B ganbHenwem no nuMLeH3MOHHOMY [OroBopy,
3aKMOYEHHOMY C aBTOPOM, OOLLEeCTBY NPeAOCTaBrieHa WCKMYMTENbHAA NMLEH3US Ha MCNOSb30BaHWE OAHHOIO
npou3BedeHnsi, B TOM 4ucrie MOoCpeacTBOM AOBeAeHUs OO BceoOulero ceegeHus. B HapylweHue npaB umcTua
npounseBegeHne OOBeAEHO OO0 BceobLIero cBedeHust Ha cante B ceTn "VIHTepHeT" B COCTaBe 3NEKTPOHHOM KOMuu
YyKa3aHHOro XypHana.

PelweHnem cyna nepsBow MHCTaHUMW, OCTaBMeHHbIM 6e3 u3MeHeHns anennsuuoHHbLIM onpegeneHneM cyaa
anennsaunMoHHON WHCTaHuuW, B YOOBNETBOPEHWM WCKOBbIX TpeboBaHwui obliecTBy oTkasaHo. [Mpu atom cygbl
cocranuncb Ha BO3paXKeHWUsi OTBETYMKA, YKa3blBaBLLEro, YTO aBTOp Hanpasur NpoussedeHue ¢ Lenbio nybnukauum B
peaakumio XXypHana, KoTopbld UMEeT Kak nevaTHyto, Tak U UHTEPHET-BEpPCUMn.

KaccaumoHHbIn cyn obLlen HpuUcaOMKUMM He COornacurics C BbiBOOAMWM CYAOB MEPBOW U anennsiuMoHHOW
WHCTaHUWUIA, NPU3HAB UX OCHOBAHHbLIMW HAa HEMPaBWIIbHOM TOMKOBAHWM U MPUMMEHEHMU HOPM MaTepuarnbHOro U
npoueccyanbHOro npaea, 1 ykasan crnegytoLlee.

Mo cmbicny ctaten 1270 TK P® 1 pasbsacHeHW, U3NoXeHHbIX B MyHKTe 89 noctaHosneHus lreHyma
BepxosHoro Cyna Poccunckon ®enepaumm ot 23 anpensa 2019 roga N 10, ncnonb3oBaHne nponssefeHUs Hayku,
nuTepaTypbl U UCKyCcCTBa NMobbIMM cnocobamu, Kak yKkasaHHbIMK, Tak M He yKasaHHbIMU B nognyHkTax 1 - 11 nyHkTa
2 cratbn 1270 K P®, He3aBMCMMO OT TOro, COBEpPLUAIOTCS COOTBETCTBYHOLUME OENCTBUSA B LIENAX U3BNEYEHUS
npubbinn Mnu 6e3 Takowm Lenu, OonyckaeTcsi TONMbKO C corflacus aBTopa WMNU MHOro npaBoobnapatens, 3a
UCKIlodeHneM cnydaeB, korga [paxpaHckum kogekcom Poccumckon ®depmepaumm ponyckaerca cBobogHoe
NCrMoNb30BaHNe NPou3BeaeHus.

Kaxgbii cnocob umcnonb3oBaHWs Mpou3BedeHuss npeacTaBnsieT cobol camMocToATeNbHOE MpaBoMoYMe,
BXoAsllee B COCTaB WCKMOUUTENbHOrO npasa, MpuHagnexaiiero asTopy (MHOMYy npaBoobnagatento). [Npaso
MCMONb30BaHUS MPOM3BEAEHUS KaxXObIM M3 yKa3aHHbIX CNocob0B MOXET OblTb NPegMeToM CaMOCTOATENbHOrO
NMLIEH3MOHHOIO AoroBopa (NoAnyHKT 2 nyHkTa 6 ctatbn 1235 MK PO).

HesakoHHOe uMcnonb3oBaHWe NPOM3BEOAEHUS KaKObIM M3 YNOMsSHYTbIX B MyHKTe 2 ctatbum 1270 TK PO
cnocoboB npeacTaBnsieT cobon caMOCTOATENBHOE HapYLLUEHNE NUCKINIOYMTENBHOO Npasa.

PasmelleHne npousBeneHus Ha cante B ceTu "MHTepHeT" ¢ nocnegylowum npeaocTaBneHnemM ocTyna K
3TOMy MpousBedeHuto nbomy nuuy m3 nwoboro mecta B Ntoboe Bpemsas CBUAETENbCTBYET 00 OCYLLECTBMEHUU
npaBoMo4Ms Ha JoBedeHMe 0o BceobLero ceegeHns (nognyHKT 11 nyHkTa 2 ctatbu 1270 'K P®), koTopoe Henb3st
OTOXAECTBNATb C APYIMM NPaBOMOYMEM, TAKKe BXOASLIMM B COCTAB MCKOUUTENbHOrO Npaea, - NpaBOMOYMEM Ha
BOCMNpPOM3BEAEHNE, TO €CTb M3rOTOBMIEHME OOHOro M Ooree ak3emnnsapa NpPoV3BEAEHUsS] UK ero Yyactu B Nobon
MaTepuanbHon oopmMe, a paBHO 3anncb NPOU3BEAEHUS HA 3NEKTPOHHOM HOCUTENeE, B TOM YMCIe 3anvcb B NaMsiTb
OBM (noanyHkt 1 nyHkta 2 ctaten 1270 K P®). BO3MOXHOCTb CaMOCTOSTENbHOM 3aLUMTbI UCKMOYUTENBHOIO
npaBa Ha nNpousBefeHne, HenpaBoOMEPHO UCMONb30BAHHOMO NHOObLIM M3 3TUX CNOCOOOB, NOCPEACTBOM 3asdABIEHUS
TpeboBaHus 0 BbiNnaTe COOTBETCTBYHOLLEN KOMMEHCALMM 3aKOHOM He UCKIoYeHa.

Takum o6Gpasom, onybnukoBaHve B NedYaTHOM u3daHUM MnpousBeaeHusi camo no cebe He sBnsieTcs
OCHOBaHWEM [A51s OTKas3a B yAOBMNETBOPEHMN TpebOoBaHUS O 3alUTe UCKYMTENBHOIO NpaBa B criyvae AoBedeHUs
[0 BceobLLero cBeaeHust NponssedeHuss nyTeM pasMelleHns B ceTn "MIHTepHeT" B OTCYTCTBME cornacusi aBtopa
(nHoro npaBoobnagarens).

Cyoom npu paspeLleHnun JaHHOro cnopa He UCCNeqoBaHO Hanvyne BONenM3bsBNeHNsS aBTopa Nnpov3BegeHus
Ha ero pasmelleHve B ceTu "VIHTepHeT" mcxogs U3 KOHKPETHbIX OBCTOATENbCTB AOCTUXKEHWUSI cornalleHus ob
ony6nukoBaHWM NPON3BEaEHUS U YCIOBMI y4acTus B HayYHOWN KOHdpepeHumm ¢ y4eToM HopM cTaten 435, 437, 438
MK P®.

Mcxoas U3 M3MNOXEHHOro KaccauWoHHbIN cyd obLuein opucaukumumM oTMEHUN anennsuuoHHoe onpeaerneHue
cyaa anennsuMoHHON MHCTaHLMKW 1 HanpaBun Oeno Ha HOBOE PaCCMOTPEHWE B Cy/ anennsALUMOHHON HCTaHLMK.



(Onpepenenne cygebHon konnermm no rpaxgaHckum fenam [lepBoro kKaccauMOHHOrO cyda obuien
topucamkumm ot 3 mapta 2021 roga N 88-4965/2021)

11. MNMpegocTaBneHne npaeBa NCMNONb30BaHNS] 0ObLEKTA aBTOPCKUX U (MNW) CMEXHbIX MpaB Ha ONpeaesieHHOM
canTte B cetn "UIHTepHeT" camo no cebe He nofgpasymeBaeT paspeLleHus NUuUeH3naTy WUCMonb3oBaTb AaHHbIN
0OBbEKT Ha MHbIX calTax.

B. - aBTOp (poTorpacpmyecknx npoussegeHmn obpatuncs B Cyd C UCKOM K Briagenbuy camta 1 B ceTu
"HTepHeT" 06 0653aHMM NpekpaTUTb WCMNONb3oBaHWe W ydanuTb 3TW MPOU3BEdEeHUs C AdaHHOro cawmta, o
B3bICKaHMW KOMMNEHCcaUMmM 3a HapyLLUEeHNe UCKITFYUTENBHOMO Npasa 1 KOMNeHcauumn MoparnsHOro Bpeaa.

B obocHoBaHMe UCKOBbIX TpeboBaHWUI UCTEL, yKasan, YTo nepegarn co3gaHHble uMm cotorpacdum oTBETUMKY
Ans co3gaHusa nHoro canta (cawita 2) B cetn "MHTepHeT", cormacusa Ha pasmelleHue cortorpacdun Ha cante 1
ucTel He gasarn.

Paspeluas cnop, cyg nepBov MHCTaHUUW OTKasan B YOOBNETBOPEHUM UCKOBbIX TpeboBaHuin B., nockornbky
npuvLlen K BbIBOAY O TOM, YTO Npu nepeaade doTtorpaduii UCTLOM OTBETUUKY C LIENbIO0 UCNOMb30BaHMS B UHTEpecax
OTBETYMKA CTOPOHbI HE OrOBOPUIM YCIOBUSA U MECTO UX MCMOMb30BaHUS, B CBA3WM C YEM UCKIIOYUTENBHOE MpaBo
aBTOpa OTBETYMKOM HapyLLeHO He Gbiro.

Cyn anennsaumMoHHOW MHCTaAHUUK, PYKOBOACTBYSICb NMyHKTOM 1 ctatbmn 1229, nyHktamu 1 n 2 ctatbn 1270 MK
P®, oTmeHun peweHve cyga nNepBOM MHCTAHUMM M BblHEC HOBOE pelueHue 00 yAOBMETBOPEHUN WUCKOBbIX
TpeboBaHui B. no cnegyoLmM OCHOBaHUAM.

Cynom nepBoOW MHCTaHUMM YCTaHOBIEHO CYLLUECTBOBaHME MEXAY CTOPOHaMMW Mo Aeny NpaBOOTHOLUEHWA MO
agMUHUCTPUMPOBAHUIO ~ UCTLOM  calTa 2,  WCMOMb30BaBLUEroCs  OTBETYMKOM  MPU  OCYLLUECTBNEHUN
npeanpyHUMaTenbCKON AeATeNbHOCTU, Ha KOTOPOM MCTLOM Obiny pasmMelleHbl choTorpadmm. Cya anennsaumoHHoON
WHCTaHLMWN CYen, YTo 3TMMM 06CTOoATENbCTBAMY HE MOATBEPXAAETCHA NpefoCcTaBneHne UCTLOM OTBETUYMKY npasa
Ha MCMoNb30BaHNe ero aBTOPCKUX NPOU3BEOEHUN Ha MHbIX canTax B cetu "MHTepHeT". Cyg Takke OTMETWI, YTO
OTBETYMKOM He NpeacTaBreHo JoKasaTensCTs, NoATBEPKAAOLMX COBnogeHne UM nNpu NCnosfb30BaHNM yKasaHHbIX
doTorpadmii  ycnosun CBOOGOAHOTO WMCMONb30BaHUSA MPOM3BEOEHWIN, YCTAHOBMEHHbIX NognyHKToM 1 nyHkTa 1
ctatbh 1274 v nyHktom 1 ctatbn 1276 K PO.

Cyn anennsiuMoHHOW WHCTaHUMM NpULLEN K BbiBOOYy O TOM, 4TO, MOCKOMbKY OTBETYMKOM YKasaHHble
doTorpacun pasmelleHbl Ha cairTe 1 6e3 paspelleHuss NpaBooGragaTenst UM MHOMO 3aKOHHOTO OCHOBAaHUS,
cnoco6 nony4YyeHnsi UX OTBETYMKOM MPABOBOrO 3HAaYEHUS He NMEET.

Cyn anennsumoHHOM WMHCTaHUMM TaKkKe Yykasas, 4YTO [OCTaTOYHbIM OCHOBaHMEM [OJ19 BO3MOXEHMS Ha
OTBETYMKA NPEedyCMOTPEHHOW 3aKOHOM OTBETCTBEHHOCTM SIBMSIETCA YCTAHOBMEHME Hanuuus Yy uUcTua
WCKITIOYNTENBHOrO npaesa Ha ¢oTtorpadmum u akta UCNoNb30BaHUS OTBETYMKOM OOBLEKTOB aBTOPCKMX MpaB B
OTCYTCTBUE 3aKOHHOIO OCHOBAHUA.

KaccaumnoHHbIN cyn o6LLei opUCaMKLMK COrMacuncs ¢ BbiBogamu cya anennsauMoHHON MHCTaHLMMN.

(Onpepenenne cynebHoOM KkonmerMn no rpaxgaHckum Aenam TpeTbero KaccauMoHHOro cyga obuen
topucamkumm ot 16 gekabpsa 2019 roga N 88-1991/2019)

12. INpun ncnonb3oBaHUU NPOU3BEAEHUN B Cryyasax, NpeayCcMOTpPeHHbIX noanyHkTom 1 nyHkTa 1 ctaten 1274
lpaxpaHckoro kopekca Poccuitckon ®epepauum (UMTUPOBaAHME), YKasaHMe WMEHM aBTopa W UCTOYHUKA
3aUMCTBOBaHUA OCYLLECTBIISIETCA B OTHOLLUEHUM KaXKO0ro UCMONb30BaHHOIO NPOU3BEAEHMS.

HacnepgHukn aBTOpCKMX nNpaB XygoxHuka [l. obpatmunmck B Cyg C UCKOM K My3€H0 O B3bICKaHUM KOMMNEHcaLUum
3a HapyLUEeHNe MCKMIYUTENBHOrO Npaea, ykasbiBasi B 060CHOBaHME NCKOBbIX TPeDbOoBaHWA, YTO psi NPOU3BEAEHUN
XyooxkHuka [. ncnonb3oBanca 6e3 ux cornacusi, B YaCcTHOCTM, Ha camTe My3est B cetn "MIHTepHeT" B aHOHCe
BbICTaBKM €ro NponsBeaeHnii U B 06bABNEHMAX C pacnMcaHnemM NeKUMOHHON NporpaMmMbl O TBOPYECTBE XYO0XKHUKA.

PelieHnem cyna I'IepBOIZ WHCTaHUMUN NCKOBbIE Tpe6OBaHVIﬂ yOOBJIE€TBOPEHDbI, C My3ed B MOJb3y KaXaoro us
NCTLOB B3biICKaHa KOMNeHcauna 3a HapyLueHne UCKIYnTernbHOro npasa.

Cyn anennsiuMoHHOM MHCTaHLUMK C BbIBO4AMM CyAa NEPBOM MHCTAHLMU HE COMMacurcsi, ykasae, B YaCTHOCTH,
YTO MCNOSb30BaHMe NPOM3BEAEHNI XYOOXKHMKA Ha caiTe My3esi MOMHOCTbI0 OTBEYAET KPUTEPUAM LIMTUPOBAHUS, HE
TpebyeT cornmacusi npaBooOnagartenss M He npegnonaraeT BbiNnaTtbl €My BO3HArpaXgeHwst 3a Takoe



ucnonb3oBaHne. ANEMnAUNOHHBLIM  OMNpederneHMemM cyda anennsiuMOHHOW WMHCTaHUWMW, OCTaBfeHHbIM 6e3
N3MEHEHUS OnpefeneHMeM KacCauMOHHOro cyga obLien pUCAMKUMW, pelleHne cyaa NepBo MHCTaHUMM
OTMEHEHO, NMOCTaHOBIIEHO HOBOE pELUEHNE, KOTOpPbIM B YAOBMETBOPEHUN UCKOBbIX TpeboBaHMI B OAHHOW YacTu
oTKasaHo.

CypebHasa konnernsa no rpaxgaHckum genam BepxoBHoro Cyaa Poccuiickon depepauumn He cornacmnach ¢
anennsunoHHbIM OnpeaeneHneM 1 onpedeneHneM KacCcalMOHHOrO cyda oOLen pUCAMKLUMM MO Creaytowum
OCHOBaHUAM.

Kak pasbscHeHo B nyHkTe 98 noctaHoBneHus lNneHyma BepxosHoro Cyana Poccunckon depepauumn ot 23
anpensa 2019 roga N 10, npu npumeHeHun HopM nyHkTa 1 ctatbu 1274 K PO, onpegenstowux criyyau, korga
gonyckaeTtca cBobogHOe ncnonb3oBaHUe npousseneHus 6e3 cornacusa asTopa Unu MHoOro npaesoobnagarens u 6es
BbIMfaTbl BO3HArpaXaeHus, Ho C obsisaTenbHbIM YKasaHMeM WMEHW aBTopa, MpPOM3BEAEHME KOTOPOro
NCMOoNb3YyeTCsl, U UCTOYHMKA 3aMMCTBOBaHMS, HEOOXOANMMO MMETb B BMAY, YTO NMOMOXEHUAMW NOANyHKTa 1 nyHkTa 1
ctatbn 1274 TK PO pgonyckaetcs BO3MOXHOCTb LMTUPOBaHMSA NOOOro Npou3BedeHMsi, B TOM 4uche
doTorpadnyeckoro, ecnu 310 npousdBefeHne 6biNo NpaBoOMEPHO OOHaApogOBaHO W €Cnv  UUTUPOBAHUE
OCYLLIECTBIIEHO B LeNAX U B 06bemMe, yka3aHHbIX B JaHHOW HOpMeE.

Ccbinascb Ha NnpaBOMEpPHOCTb UNTUPOBaAHUA ﬂpOM3Beﬂ,eHMVI XyOOXHUKa [. Ha cawnte My3ed, cya
anennaumoHHON MHCTaHUMN He yCTaHOBUIT B Ka4eCTBe nMeroLlero 3Ha4eHme obcToaTenbcTBa U He o6cyp,|/|n BOMNpocC
O Hanuuum nnm ob OTCYTCTBUM YKa3aHuA aBTopa N NCTOYHMKA 3anMCTBOBaHUA.

Cyﬂ, anennaunoHHON MHCTaHUMM COCnancs Ha To, YTO B pacnucaHnm NEeKUNOHHON nporpamMmmbl npeactaBiieHo
ornucaHue LeCTU NeKUMn, NOCBALLEHHbIX pa3HbIM acnekTam TBop4YeCTBa XyOOXHMKa 0. c vmmompaumeﬁ Kaxxaoro
M3 HUX OAHOW M3 €ero KapTuH unn (*)paFMeHTOB MO3au4HbIX NMaHHO, NOo4 KOTOPbIMU YKal3aHO, rge HaxoauTcA
ncnonb3oBaHHOE AnA UNnrcTpaunun npom3segeHune. B oTHoLwleHun d)parmeHToa MO3au4HbIX NaHHO Cy4 YyKasan,
YTO OHM OO0CTynHbl AONA BceobLLero O603peHI/IF|, NOCKOJIbKY pacnosioXXeHbl Ha CTaHuuun MockoBckoro
MeTpononnuTeHa n B (boﬁe aKTOBOro 3ana o6paaoBaTeanoro yypexageHus.

Mexgy Tem cyaom He o6palleHO BHUMaHWe Ha TO, YTO aBTOP W WCTOYHWK 3auMMCTBOBAHWS Mpu
NCnonb3oBaHMM My3eem npoussedeHu xyaoxHuka [l. Ha cante B ceTu "VIHTepHeT" B aHOHCEe BbICTaBKM €ro
Npou3BegeHnIn U B pacnncaHum LMKa NekumMn yKkasaHbl B OTHOLLEHMW He KaXdoro U3 npovnsBeaeHni.

[aHHble HapyLweHuna He Obinn yCTpaHeHbl CyaOoM KaccauMOHHOM MHCTaHLUUMN.

B cBssu ¢ atum CynebHasi konnermst no rpaxxpaHckum genam BepxosHoro Cyga Poccunckon denepaumm
OTMEHMWNA, Kak He3aKoHHble, MPUHATbIE MO Aeny anennsiuMoHHOe onpefeneHne u onpeaeneHne KaccaumoHHOro
cyaa obLuen IopuCanKLUUM U HanpaBuna 4erno Ha HOBOE PacCMOTPEHUE B Cya anesnnsiuMOHHOW MHCTaHLUN.

(Onpenenenne CynebHow Konnerum no rpaxaaHckum genam BepxoeHoro Cyga Poccuinckon ®enepauun ot
23 aBrycta 2022 roga N 5-KI'22-54-K2)

13. OtcyTtcTBUE MHGOpMaLMn 06 aBTOpe NPOM3BEAEHMSI B LUTUPYEMOM WMCTOYHUKE B CETU "VIHTEpHEeT" He
ocBoboxgaeT nvuo, [ONycTMBLUEE Mnocrnegyllee UUTMPOBaHMe npoussBedeHus 6e3 ykasaHus asTopa, OT
NPUMEHEHNA OTBETCTBEHHOCTU, MPeayCcMOTpPeHHON nyHkToM 1 ctatbm 1251 [pakgaHcKoro kogekca Poccumnckon
depepauun.

WcTtey obpartunca B cyg C UCKOM K OTBETYMKY O MPUMEHEHUN Mep OTBETCTBEHHOCTM, MPELYCMOTPEHHbIX
nyHkToMm 1 ctatbn 1251 'K P®, 3a HapyLueHue npaBs Ha poTorpacumyeckoe nponsseaeHue.

PelueHvem cyga nepBoit MHCTAHUMK, OCTaBMeHHbIM 6e3 M3MEHEeHMs! CyooM anennsaunMoHHON MHCTaHLUMK, UCK
YOOBMETBOPEH.

B kaccauuoHHol xanobe, Bo3pakasi NPOTMB YOBNETBOPEHMS UCKOBbIX TPeOOBaHWIM, OTBETYMK yKasan Kpome
npoyero Ha To OGCTOATENLCTBO, YTO M300paXKeHWe B3ATO U3 APYroro OTKPbITOrO UCTOYHWMKA, rae OTCyTCcTBOBara
nHdopMaLums 06 aBTope Unn MHOM NpaBoobnagarene.

Cya kaccauMOHHON MHCTaHUMW, OCTaBnss cyaebHble akTbl 6€3 n3MeHeHus1, OTMETUI cregytoLuee.
M3 nyHkta 1 ctatemn 1274 TK P® cnepyert, uto 6e3 cormacusi aBTopa WMnu MHOro npasoobnagartens v 6es

BbINJ1aTbl BO3HArpaxaeHuda Oonyckaetcd ucnosib3oBaHMe npoun3seneHusd, Ho C obsizaTenbHbIM YKa3aHnem mmMmeHun
aBTopa, nponssefieHne KOToporo NCnosib3yeTcAd, U ICTOYHNKa 3aMMCTBOBaHUA.



B noanyHkte "a" nyHkta 98 noctaHosnenus neHyma BepxosHoro Cyga Poccuiickon ®epepauun ot 23
anpeng 2019 roga N 10 pasbsiCHEHO, YTO Npy NPpUMEHEeHUN HOopM nyHkTa 1 ctatbn 1274 TK P®, onpeaenstomnx
cnyyau, Korga QJonyckaetrcs cBOOOAHOe ucrnonb3oBaHue npousBedeHust 6e3 cornacus aBTopa WM MHOMO
npaBoobnagarenss m ©6e3 BbiNNaTbl BO3HArpaXaeHwsi, HO C obA3aTenbHbIM yKa3aHWEM MWMEHW aBTopa,
npou3BedeHne KOTOPOro WCMONb3yeTcsl, M WUCTOYHMKA 3aMMCTBOBAHWs, HeobxoAMMO WMeTb B BUAY, MYTO
OOMyCKaeTcs BO3MOXHOCTb LUTUPOBaHUSA MobOro npoussBedeHus, B TOM 4Yncne goTorpadmnyeckoro, ecnm 3To
npou3segeHve ObIo NpaBoMepPHO OOHApO4OBaHO U €Cnv LMTUPOBAHME OCYLLECTBIIEHO B LENAX U B 0Obeme,
yKa3aHHbIX B JaHHOW HOpME.

Cypapbl ycTaHoBMNMW, 4TO hoTorpadus bbina ncnonb3oBaHa OTBETYNKOM Be3 ykasaHuns aBTopa.

[lokasaTenbcTBa 3aKOHHOCTU UCMONb30BaHNSA (*)OTOFpad)VI‘-IeCKOFO npoun3segeHnda OTBETYNKOM B MaTtepuarsbl
aena He 6binu npencrtaBliEeHbl.

Wcxoga mn3 nonoxeHu nognyHkta 1 nyHkta 1 ctatem 1274 K PO, cyabl caenany BbIBOg O TOM, YTO
cBoboaHOEe MCnonb3oBaHWe Npov3BeAeHUs JonyckaeTcs 6e3 cormacusa aBTopa U BbiNfaTbl BO3HarpaXaeHus npwm
OQHOBPEMEHHOM  COOMOAEHUM  NULOM, UCMONb3YIOWMM  pe3ynbraTbl  MHTENNEeKTyanbHOM OeATerbHOCTY,
cnegylowmx  YCNoBWA:  UCMOMb30BaHME  NPOU3BEOEHUA B Hay4HbIX, MNONEMUYECKUX,  KPUTUYECKUX,
WH(POPMALMOHHBIX, YYEOHBIX LENaX, B LENSAX pacKpbiTUs TBOPYECKOrO 3aMbiCria aBTopa; C 0bs3aTerbHbIM
yKkasaHMeMm aBTopa; C 00si3aTenbHbIM yKa3aHMEM WCTOYHWKa 3aMMCTBOBaHMWSA; B 0bbeme, onpaBAaHHOM LEnbio
UMTUPOBaHUS.

Moatomy nuua, He yCTaHOBMBLUME aBTOPa MCMNONb30BaHHOMO NMPOM3BEAEHUS U UCNONb30BaBLUME NocrneaHee
6e3 cornacus npasoobragartens, He 0cBOHOXAATCA OT OTBETCTBEHHOCTM 3a HapyLUeHWe aBTOPCKUX MpaB.

dakT HapyLweHnda aBTOPCKUX MpaB HEe 3aBUCUT OT HanMn4yna unn OTCYTCTBUA Yy OTBETHMKA I/IH(*)OpMaLI,VIVI 006
adBTOPCKMX MpaBax Ha Npoun3BefeHndA, a Takke OT TOro, UMeInncb i Takne ceejeHnd y UCTOYHUKa, rge Obina B3siTa
VIHCpOpMaLI,VIFI OTBETYMKOM.

Jlnuo, He nmes B cBOEM pacnopsxeHun nHdopmaumm 06 aBTope unm o Nnpasoobnagartene NPousBeaeHNs, a
TaKkke 06 yCrnoBUsX ero UCNornb30BaHUA, AOIMKHO CAMOCTOATENbHO OTKa3aTbCH OT UCMOMb30BaHUSA NPON3BEAEHUS C
Lenbio He JOMNYCTUTb BO3MOXHOIO HapyLUEHWs MpaB TPETbUX L.

C y4eTOM M3MNOXEHHOTo CyAbl NMPULLINK K BbIBOAY O HAPYLUEHUM OTBETYMKOM NNYHBLIX HEUMYLLIECTBEHHbLIX NpaB
ucTua.

(Mo matepuanam npaktrkn Cyaa nNo MHTENNEKTyarnbHbIM Npasam)

14. Ona cobniogeHus npasun noanyHkta 1 nyHkta 1 cratbm 1274 [paxpgaHckoro kopekca Poccuiickoi
denepaumn UMTMPOBaHME Npom3sBeaeHns B ceTn "MHTepHeT" OOMKHO OblTb OCYLLECTBNEHO TaknM obpasom, HYTOObI
MOXHO ObIfI0O OAHO3HAYHO OMpedenuTb aBTopa MPOM3BEAEHWS W UCTOYHMK 3aMMcTBOBaHMS. Wmsa aBTopa u
WCTOYHMK 3aUMCTBOBaHNSA NPOU3BEAEHMS AO0MKHbI ObiTb YKa3aHbl B MECTe pasMeLLeHns uuTaTbl B YuTaemMoM Buae.

MpegnpuHnmatens obpatunca B Cyad C UCKOM K OOLIECTBY O B3bICKGHUM KOMMEHCauuMu 3a HapylleHue
UCKMIOUUTENbHOrO npaBa Ha oTtorpachmyeckoe npou3BedeHne nyTeM ero pasMeLleHusl Ha canTe B CeTu
"MHTepHeT" 6e3 paspelueHns npaBoobnagarens.

doTtorpacus Bnepsble onybnnkoBaHa ee aBTOPOM B CBOEM NMYHOM briore B ceTn "VIHTepHeT" ¢ HaHeceHMeMm
Ha Hee uWHdopMauum o6 aBTopckom npase. OTBETYMK pa3mecTun Ha cawvite doTtorpadumio 6e3 paspelLeHus
npaBoobnagarens.

OTBeTUMK CCbINnancs Ha To, YTO AaHHas oTorpacdhmsa Mcnonb3oBanace UM NyTeM LMTMPOBaHMWSA, B pasgene
cata "[lokymeHTbl" ObINM yKaszaHMe Ha MMSA aBTOpa W CCbINIKa Ha WCTOMHUK 3auMMCTBOBaHUsS dhotorpadumm.
OG6LLecTBO Takke OTMeYarno, YTo AeNCTBYOLLEE 3aKOHOAATENLCTBO HE COOEPXKUT KOHKPETHBIX YKa3aHUM Ha MeCTO
HaxoXxaeHus nHpopmMauun o npasoobnaaarene.

MpyHMMasi BO BHMMaHWE MpPaBOBYH MO3ULMIO, U3NOXEHHYI0 B NyHKTe 11 O6G3opa cypebHom npakTukM Mo
Aernam, CBsi3aHHbIM C pa3spelleHNEM CMOpPOB O 3alUMTe UHTeNnekTyanbHbIX Npas, yTBepxaeHHoro Mpeananymom
BepxosHoro Cyna Poccuickon ®enepaumm 23 ceHtsiopa 2015 roga, cyabl NepBOv M anennsaumoHHOW MHCTaHLMN
nogvyepKHynu, 4YTOo npasuna UUTUPOBaAHUA He [OOoNyCKaloT, YyTOObI CHOCKM Ha ncnonb3dyemoe npounseeneHne
daBaliuCb He B MeCTe UuUTaThl.



MonoxeHusa ctatbn 1274 TK P® MmnepatmBHO yCTaHaBMUBAaKOT BO3MOXHOCTb CBOOOOAHOMO MCMOMNb30BaHUS
npoussegeHus (B TOM 4ncrie B UHOPMALMOHHBIX LENsX) UCKMIUUTENbHO C 0bsA3aTenbHbIM ykazaHneM aBTopa
npoussegeHus.

OTBeTUUK He ykasan aBTopa cpoTorpacmm n UCTOYHMK 3aUMCTBOBaHUSA MO TEKCTY cTaTby NMOO nmog vnv Hag
doTorpacdmen, YTo He MNO3BOMSET MOMb30BaTEND MPU NPOCMOTPE AaHHOW doTorpadum Ha canTe OTBETYMKA
Y3HaTb, KTO ABMAETCA €€ aBTOPOM.

Cyn coenan BbiBOA, YTO yKasaHve MHdopmauun o6 aBTOpCTBE Ha MHOW CTpaHuLe caiTa HapyllaeT npasa
aBTOpa, MOCKOMbKY Ha HeW HEeT MPUBA3KM K KOHKpeTHoMy ¢oTo. Mcxods M3 cKpuHLIOTa, NpeacTaBneHHoro
OTBETYMKOM, MONb30BaTeNto CeTM He OydeT MOHSATHO, aBTOPOM KaKoro KOHKPETHO (hoTO C caiTa oTBeTyMka (Ha
KOTOPOM WX HECKOIBKO) SIBMSETCS UCTeL,.

(Mo maTtepmanam npaktukn Cyga no MHTENNEKTyanbHbIM NpaBam)
Bnapeney canta B cetu "UHTepHeT"; MHPOPMALIMOHHBLIN NOCPEOHUK

15. OObekTbl aBTOPCKUX W (MNM) CMEXHbIX MpaB, pa3MelleHHble Ha canTe B cetn "VIHTepHeT",
HenocpeacTBEHHO WCMONb3YyTCA BnajenbLeM canTa, ecnu MHoe He criegyeT u3 oOCToSTenbCTB gena u
NnpencTaBrneHHbIX fokasaTenbcTB. o obwemy npaBuny, ecnu MHoe Takke He crnepyeT M3 obCcToATenbCTB gena u
NpeacTaBneHHbIX [0Ka3aTenbCTB, CYUATAETCS, YTO BragenbueM cawWTa SBMsSeTcs agMMHUCTPAToOp OOMEHHOrO
VUMEHW, agpecCyoLLEro Ha COOTBETCTBYHOLLMIA CanT.

K. obpaTtnnack B cya ¢ MCKOM K 0oBLLeCTBY - opraHmM3aTtopy hectuBans AepeBsHHOM CKYNbMATYPbl O B3bICKAHWUM
KOMNeHCaunn 3a HapylweHune WUCKINKYUTEeNnbHOro npaBa Ha d_)OTOFpa(i)I/IVI, BbIMNOJIHEHHbIE WUCTUOM Ha AOaHHOM
decTnBane, a Takke O KOMMNEHCAUMM MOpanbHOro Bpeda, ykaszaB B OOOCHOBaHWe TpebOoBaHWM, 4YTO 3TU
doTorpadun He3akoHHO pa3melleHbl Ha canTe obulecTBa B ceTu "MIHTepHeT".

OnpegenexHvem cyga NnepBov MHCTaHUUKM B Ka4eCcTBe OTBETYMKA NpuBrieveHa 3. - agMMHUCTPaTop JOMEHHOTO
MMEHW, agpecyroLero Ha ykasaHHbIN CauT.

Cy,El, I'IepBOIZ MHCTaHUMKN npuilen K BbiBOAY O TOM, YTO aAMWHUCTPATOP AOMEHHOINO0 MMEHU 3. n obuiecTBo
OOJKHbl HEeCTU conuaapHo npenyCcMOTpPeHHYH 3akOHOM OTBETCTBEHHOCTb 3a I/IHd)OpMaLI,VII'O, pasmellaemMyro Ha
canTe, B TOM 4ncne 3a HapyLlleHne aBTOPCKUX npas, 1 CBOUM peLueHnem ynoBsneTBopuilt UCKOBble Tpe6OBaHMﬂ K.

AnennaunMoHHbIM onpedeneHMeM cyda anennsuMoHHOW WHCTaHUMKW pelleHue cyda NepBOW WMHCTaHUUK
OTMEHEeHO, No Aeny NpuUHATO HOBOE pelleHue, KOTOpbiIM B MOJb3y aBTopa C 3. B3bICKaHbI KOMnNeHcaunsa 3a
HapyLwleHne WUCKINMIYNTENbHONO npaBa W KOMMEHCauuAa MopalnbHOro Bpena, B YyOOBIETBOPEHUU WUCKOBbIX
TpeboBaHui k 06LLECTBY OTKa3aHO Mo CriegytowmmM OCHOBaHUSIM.

CornacHo ctatbe 2 ®eaepanbHoro 3akoHa "O6 MHdopMaumm, MHPOPMALMOHHBLIX TEXHOMOMUSAX U O 3alunTe
WHopmaunn" cant B cetn "MIHTepHeT" - 3TO COBOKYNHOCTb NpOrpamMm s ANeKTPOHHbIX BblYUCIUTENBHbLIX MaLLWH
M WHOW WHopMaumu, coaepxkawencs B WMHGOPMaAUMOHHOM cuUCTEMe, AOCTyn K KOTopow obecnednBaeTcst
nocpeacTBOM WH(OPMALMOHHO-TENEKOMMYHUKALUMOHHOW CeTU "VIHTEpHET" Mo AOMEHHBIM MMeHam u (Unun) no
CETEBbIM agpecam, MO3BOMALWMM MaeHTudnUMpoBaTb cantbl B ceTu "MHTepHeT" (MyHKT 13); AOMEHHOE ums -
0003HayeHne cumBonamu, NpegHasHavyeHHoe Onsi agpecauun camtoB B cetu "IHTepHeT" B uenax obecneyeHust
AocTyna K uHcpopmaumm, pasmeLleHHon B cetn "UHtepHeT" (MyHKT 15); Bnageney, cavta B cetn "UHTepHET" - nnuo,
CaMOCTOATENBHO U NO CBOEMY YCMOTPEHMUIO onpefenstoLlee Nopsgok MCnonb3oBaHnst canta B cetn "MIHTepHeT", B
TOM YucCne NopsaaoK pasmeLleHns nHdopmaumm Ha TakoM canTe (NyHKT 17).

B cootBeTcTBUM € nyHKTOM 1.1 MNpasun perncrpaumm JoMeHHbIX MMeH B AoMeHax .RU n .P®, yTBepxaeHHbIX
peleHneM KoopauHauMOHHOro LEHTpa HauuoHanbHOro gomeHa cetu MIHTepHet oT 5 oktabpsa 2011 roga N 2011-
18/81 (manee - lNpaBuna perncTpauum AOMEHHbIX UMeH B goMeHax .RU u .P®), agMuMHUCTpaTOpoOM LOMEHHOrO
UMEHN $BMSETCA NULO, Ha MMs KOTOPOro 3aperMcTpyMpoBaHO NpedHasHavyeHHoe [nJi CEeTeBOM agpecauuu
CMMBOfbHOE 0603HaYeHre (JOMEHHOe UMS).

CornacHo [NpaBunam pernctpaumm OOMEHHbIX MMeH B gomeHax .RU n .P® agmuHucTpatop OOMeHa Kak
NMLO, 3aKNoYMBLLEE JOTOBOP O PErMcTpaLmm OMEHHOIO UMEHW, OCYLLECTBNSIET agMUHUCTPUPOBAHME OOMEHA, TO
€CTb OnpeaensieT NopsaoK Nonb3oBaHWUsl JOMEHOM.

MpaBo aAMUHUCTPUPOBAHMSA CYLLECTBYET B CMIYy LOFOBOPA O PerncTpaumm JOMEHHOrO UMEHU 1 AENCTBYET C
MOMEHTa permcTpaunm JOMEHHOrO MMEHM B TEHYEHME cpoka AeNCTBUSI perncrTpaumm.



AOMUHUCTPUpPOBaHME canTa OObIMHO BKMOYaeT B cebsa: obecneyeHne QyHKLUMOHMPOBaHMSA cepBepa, Ha
KOTOpPOM pacronaraeTcsl CawT; nopgaepxaHue canWTa B paboTocnocoOHOM coOCTosiHMM W obecneyeHue ero
OOCTYNHOCTY; OCYLLECTBIEHME  UHCTanNmauuu nporpamMmHoro  obecneyeHus, HeoOxogumoro  ansi
(PYHKLMOHNPOBaHUS caiTa, peructpauuio COTPYAHMKOB, ODCNYXMBAIOWMX CaWT, U NpegocTaBeHWe npaea Ha
n3MeHeHne uHdopMaLuMn Ha caunTte; obecnedyeHve pasMmelleHus UHGOPMaUMM Ha CanlTe; OCYLLEeCTBIEHME
NMOCTOSIHHOTO MOHUTOPUHIA 3a COCTOSIHMEM CUCTEMbI 6E30MacHOCTU CEPBUCOB, BHECEHNE U3MEHEHUI B CTPYKTYPY U
AV3anH canTa u T.N. ADMUHUCTpaTOP OOMEHa - hM3nYecKoe Nnuo, U MHAVBMAYanNbHbIN NpeanpuHMMaTerb, Unm
HOpUANYECKOE NULO, HA KOTOPOTrO 3aperMcTppoBaHoO JOMEHHOE NMSI.

B cuny pasbacHeHun, cogepxawmxcsa B nyHkTe 78 noctaHosneHus MNneHyma BepxosHoro Cyaa Poccuinckon
®epepaunmn ot 23 anpens 2019 roga N 10, npestomupyeTcs, 4YTO BRnajenel canta 4BRSETCS NULOM,
HernocpeacTBEHHO UCMOMb3YIOWNM  COOTBETCTBYIOLLUME pe3ynbTaTbl UHTENMeKTyanbHOW AeATenbHOCTU  Unn
cpencTBa MHOMBMAyanusauuu, npyv 3TOM BnajenbLeM caiTa SBNSAeTCd aaMWHUCTPATop [AOMEHHOTO MMEHW,
a[lpeCyIoLLEro Ha COOTBETCTBYIOLUUIA CaWT, ECNN MHOE He crepyeT M3 obCToATEnbCTB Aena M NpeacTaBreHHbIX
40Ka3aTenbCTB, B YACTHOCTM U3 pas3MeLLEHHOW Ha canTe nHdopmaumm (Yactb 2 ctatbn 10 degepanbHOro 3akoHa
"O6 nHpopmaummn, MHPOPMALIMOHHBIX TEXHOMOMMSX U O 3aLmMTe nHdopmaumm").

CyooMm anennsiuMoHHOM WHCTaHuMM TOT (hakT, 4To OOLWecTBO SABNANOCH OpraHmsaTopoMm decTuBans
OEepEeBAHHON CKYMbMTYypbl, HE pacLueHeH B KayecTBe OBCTOATENbLCTBA, CBUOETENMLCTBYIOWENO O PasMEeLLEHUN STUX
doTorpacun obLLecTsom.

C Y4€TOM U3INOXEHHOIro cyn anennsuMoHHON MHCTaHUUK npuwien K BbiIBOOY O TOM, 4TO o0LecTBo He
SABNSETCA HU BriagenbLEeM canTa, H1 ero nofib3oBaTtenem, KOTOprl7I MMeeT BO3SMOXHOCTb BITUATb Ha r|y6nw<au,vw| Ha
AaHHOM canTe, B CBSI3M C YEM OCHOBaHUM [Ofsl BO3MOXEHWs1 Ha OOLEeCTBO OTBETCTBEHHOCTW 3a HapyLwleHune
NCKIIOYNTENBbHOrIO npaesa UCTua He NMeeTCA.

KaccauunoHHbIi cyg o6Lier topucoukumm octaBui 6e3 M3MeHeHMs anennsiuMoHHOE ornpeferneHne cyaa
anennsaunoHHON MHCTaHLMK, COIMacuBLUNCL C €ro BbIBOAAMWU M yKal3aB LOMOMHUTENbHO, YTO, Kak YCTAHOBMEHO
cratbert 1301 K P®, MMeHHO OT HapylmTensa WCKMIOYMTENbHOrO MpaBa Ha Mpou3BedeHue aBTop WU WHOW
npaBoobnagarens Hapsify C MCMOMNb30BaHWEM APYrMX NMPUMEHUMbIX CNOCOOOB 3alMTbl U MEp OTBETCTBEHHOCTMY,
ycTaHoBneHHbix K PO (ctatbm 1250, 1252 n 1253), BnpaBe B COOTBETCTBMU C NMyHKTOM 3 cTatbn 1252 K PO
TpeboBaTb MO CBOEMY BbIOOPY BMECTO BO3MELLEHNS YObITKOB BbIMnaTbl KOMAEHCaLNN.

(OnpegeneHne cygebHom konnerMm no rpaxgaHckum genam Bocbmoro kaccauuoHHoro cyda obuwen
topucavkumm ot 2 pespans 2021 roga N 88-1592/2021)

16. Cyn yctaHaBnueaert, SBnsieTcs Nu Brageney, canta B cet "VIHTepHeT" MHOpMaLMOHHBIM NOCPEaHUKOM,
C YY4ETOM XapakTepa OCYLLECTBNAEMON UM OEATENBHOCTM U ONpeaerneHHbIX UM YCIOBUIA MCNOMb30BaHMsA canTa.

OnpegenexHnem MOCKOBCKOrO FOPOACKOrO Cyda Mo 3asBneHnio obliectsa - yvpeauTens TenekaHanos
NPUHATBI NpegBapuTenbHble obecneynTenbHble Mepbl, HanpaBneHHble Ha obecneyeHne 3aWwuTbl NpUHagnexaLwero
06LLEeCTBY UCKMNIOYUTENBHOIO Npasa Ha coobLlleHne B apup Tenenepenay TenekaHanos, pa3MeLLEeHHbIX Ha canTe B
cetn "IHTepHeT".

B ycTaHOBREHHbI cpok o6LLecTBo-NpaBooGnagaTernis obpatunocb B Cyd C WCKOBbIM 3asiBliEHUEM K
obuwectBy - Bnagenbly caiTa, 3aperucTpupoBaHHOTO B KayecTBe CpeacTBa MacCOoBOW  MHGOopMauum
(3MEeKTPOHHOrO NEPUOAMNYECKOro M3daHusl), O 3aluMTe WUCKIIoYMTENbHOro MpaBa Ha cooblieHne B 3vp Mnu no
kabento Tenenepeday MyTem BO3MOXEHVSI Ha OTBETYMKA OO0SI3aHHOCTM MNPEeKpaTUTb COo3daHue TeXHUYECKUX
YCINoBMiA, 06ecrneymBalolLyx Mx pasMelleHre, pacnpocTpaHeHne U MHOe MCMOoMNb30BaHWe, a Takke O B3blCKaHUM
KOMMEeHcaLumn 3a HapyLLeHWe UCKNIoYMTErnbLHOro npasa.

B obocHoBaHMe uckoBbIX TpebGoBaHWi npaBoobnagartenb ccbinancd Ha TO, YTO  OCyLEecTBRseT
TENEBU3NOHHOE BeLaHUEe YYpexOeHHbIX MM TenekaHanoB Ha Tepputopum Poccunckon ®epepaummn. Uctel
yKkasbiBall Ha HE3aKOHHOE UCMOMb30BaHME OTBETYMKOM HA3BaHHbIX B MCKOBOM 3asBlIEHMM COOOLLEHUI
Tenenepedad Ha CTpaHMUax npuHagnexawlero OTBeTYMKy canta B ceTu "MIHTepHer". OTBETUMKY Takke
nNpUHaanNexuT annapartypa (cepeep) 1 nporpaMMmHoe obecrneveHne, Heobxoanmoe ans pabotel canta. C NOMOLLBHO
npegocTaBnseMblX OTBETYMKOM Ha CaWTe MporpaMMHbIX W TEXHWYECKMX CpeacTB Monb3oBatenu MoryT
OCYLLECTBMATb BUOEOTPAHCNALUMM B peanbHOM BPEMEHM C BO3MOXHOCTBO MX MpOCMOTpa ApYyrMMmun
nonb3oBartenamu. [laHHble ycrnyrm npegocTaBnsanTCa OTBETYMKOM NM0OOMY Nonb3oBaTento, 3aperncTpupoBaHHOMY
Ha cauTe.



Cy,EI, I'IepBOﬁ MHCTaHUMKM npuwien K BbiBOAY O TOM, YTO MMEHHO OTBETYUK KaK ydpeauTelb, u3garteslb U
pedakumsi cpeacTBa MaccoBol MHopMauumn obecnedrBan BO3MOXHOCTbL pa3MeLLeHUst U nepefavm coobLueHui
Tenenepenad Ha canTe B ceTu "MIHTepHeT" 6e3 cornacus UcTua, BO3MOXWI Ha OTBETYMKA 00s13aHHOCTb NpeKpaThTb
co3faHune TEXHWUYECKMX YCNoBuii, obecrneumBatoLmnx Mx pasMeLleHne, pacnpocTpaHeHne, MHoe UCNonb3oBaHme Ha
cante B ceTn "MIHTEpHET", 1 B3biCKar C OTBETYMKA B NOMb3y UCTLA KOMMNEHCaAUUIO 3a HapyLUeHWe UCKIIOUUTENBHOMO
npaea.

Pewenne cyga nepBon WMHCTaHUMWM OCTaBreHo 6e3 M3MeHeHVs anennsAuMOHHbIM onpedeneHnem cyga
anennsaunoHHON MHCTaHUMM U onpeaerneHneM KaccauuoHHOro cyaa obLuen opucamKumm.

Cyne6Has konnerusa no rpaxaaHckum genam BepxoeHoro Cyaa Poccuiickoit degepaummn He cornacunach ¢
NPUHATBIMU CyAeBOHBIMI NMOCTaHOBMNEHUSIMU MO CIEAYHOLMM OCHOBAHUSIM.

CornacHo ctatbe 42 3akoHa Poccunckon ®epepaumm ot 27 gekabps 1991 roga N 2124-1 "O cpegctBax
MaccoBov WHopmauun" pepakums obsizaHa cobnogaTe npaBa Ha MCMofb3yemble MNpou3BedeHus, BKIoYas
aBTOpCKMe NnpaBa, MHble NpaBa Ha MHTENNeKTyarnbHyt COOCTBEHHOCTb.

Ha ocHoBaHuKM cTaTbW 2 3TOrO XE 3aKOoHa Mo CeTEBbIM U3AaHWEM MOHUMMAETCHA canT B cCeTu "MIHTepHeT",
3aperncTpupoBaHHbI B KA4eCTBE CpeacTBa MaccoBOW MHGOPMaLMM B COOTBETCTBMM C AaHHbIM 3aKOHOM.

B cooTBeTCTBUM C pasbsACHEHUSMU, COAepXallMMUCHa B NyHKTe 77 nocTtaHosrneHus [neHyma BepxoBHoro
Cypna Poccuiickon ®egepaumnmn ot 23 anpensa 2019 roga N 10, oco6eHHOCTN OTBETCTBEHHOCTU UH(POPMALIMOHHOIO
nocpegHuka, npeaycMoTpeHHble ctatben 12531 K PO, aBnaioTca MCKMOYEHWEM M3 NpaBui, YCTaHOBMNEHHbIX
nyHktom 3 ctatbn 1250 MK PP, o npumeHeHUn mMep OTBETCTBEHHOCTM (B BUAE BO3MELLEHUS YOLITKOB M BbINMaThl
KOMMEeHcauun) 3a HapylleHWe WHTENNeKTyanbHbIX MNpaB, AOMNYLIEHHOE HapyLliMTerem Mnpu OCYLUECTBIIEHUM UM
npeanpvHUMAaTENbCKON AeATENbHOCTM, HE3aBMCMMO OT BUHbI HapYyLUUTENS.

ABnseTca nu KOHKpETHOoe nuuo WMHEOPMALMOHHBIM MOCPEAHUKOM, YCTaHaBNMBaETCs CYOAOM C y4eTOM
XapakTtepa OCyLeCTBNsSeMON TakuM NULOM AesTenbHocTU. Ecnn nuuo ocylecTBnseT AeAaTenbHOCTb, KoTopas
ykasaHa B ctatbe 1253.1 K P®, 10 Takoe nuuo npusHaeTcd WHHOOPMALMOHHBIM MOCPEOHUKOM B 4acTu
OCYLLECTBIEHNS JaHHON OedATenbHOCTW. B cnyyae ecnu nyuo OCyLLECTBNSET OAHOBPEMEHHO pasfuyHble BUAObI
OeATenbHOCTM, TO BOMPOC 06 OTHECEHWW Takoro nuua K MHGOPMauVOHHOMY MOCPEAHMKY OOSMKEH peluaTbes
NPUMEHUTENBHO K KaXXOOMY BUAY OeATENbHOCTU.

OTBETCTBEHHOCTb MH(POPMAUMOHHBIX MOCPEAHWKOB, B TOM u4UCre W 3a HapyleHuss B cdepe
NpeanpUHMMAaTENIbCKO AEATENIbHOCTM, HACTyNaeT Npy HanMyum BUHLI.

WHble nonoxeHus ctatbn 1250 MK PO (B TOM yncne 0 ToM, YTO Mepbl 3alLnTbl NPUMEHSIOTCA NPU HapyLLeHUn
npaea C y4eTOM CyLLEeCTBa HapyLUEHHOro npaBa WM NOCNeACTBUIA HapPYLUEHUs; O nuuax, No TpeboBaHMIO KOTOPbIX
MOTYT MPUMEHSITLCS MEPbI 3aLLMTbI) MPUMEHSATCA K UHGOPMALIMOHHBIM NOCPEAHUKAM Ha OBLLMX OCHOBAHUSAX.

K nHdopMaumoHHOMy nocpeaHuKy MoryT BbiTb NpeabsBreHbl Takke TpeboBaHUS O NpecevyeHnn HapyLLeHus
(nyHKT 4 cTtatbn 1253.1 TK PO).

CornacHo pasbsACHEHUsIM, coaepXalluMMmcs B NyHKTe 78 Ha3BaHHOro nocrtaHosneHus MNneHyma BepxoBHoro
Cyna Poccuickon ®efepauuun, Bnagenel, canta caMOCTOATENbHO onpeaensieT nopsgok UCNonb30oBaHWUsS canTta
(nyHkT 17 cTatbm 2 dPepepanbHoro 3akoHa "O6 wHOpMauMK, MHPOPMALMOHHBIX TEXHOMOMMAX M O 3aliuTe
WHcopmaumn"), NoaTomy 6pemsi JoKa3biBaHMSA TOrO, YTO MaTepuar, BKIYatoLWMIA pe3ynbTatbl MHTENNEKTyanbHOM
OEATENbHOCTM UINKM cpeacTBa WHOMBMAyanu3auum, Ha camTe pasMelleH TPEeTbMMW NvuaMu, a He BhnagenbLuem
canTa 1, COOTBETCTBEHHO, NMOCNegHU ABNAETCA UHOPMAaLMOHHBIM NOCPEOHMKOM, NEXUT Ha BnagenbLe caunta.
Mpn oTCyTCTBUM TaKnX AOKa3aTenbCTB NPE3tOMUPYETCS, YTO Briagernel, canTta siBnsaeTcs NMuUoM, HENocpeacTBEHHO
MCMONb3YIOLWMM  COOTBETCTBYIOLLME  pe3ynbraTbl  MHTENNEKTyanbHOM  AeATenbHOCTM WM cpeacTea
MHOMBMOYyanm3auuu.

Ecnn Bnageney caita BHOCMT M3MEHEHMSI B pasMellaeMblil TPETbUMU NUuaMu Ha cainTe matepuarn,
coaepXxalnin  pesynbratbl UHTENMEKTYanbHOW AeATENbHOCTU UMW CPEeAcTBa MHAMBMAYyanusauuu, paspelleHue
Bornpoca 06 OTHECEHUW €ro K MHOPMaLMOHHBIM MOCPEAHMKAM 3aBUCUT OT TOTO, HACKOMbKO aKTUBHYIO pOSfib OH
BbIMOSHAN B (DOPMUPOBaHUM pa3MeLlaeMoro matepuana v (Mnu) nomyyan fv OH LOXOAbl HEMOCPEACTBEHHO OT
HenpaBoOMEPHOro pasmelleHnsi MaTtepuana. CyulecTBeHHass nepepaboTka Mmartepuana wu (Mnv) nonyyYyeHue
yKa3aHHbIX JOXOAO0B BraferbLeM canTa MOXET CBUAETENbCTBOBATL O TOM, YTO OH SIBNSETCS He MHAOPMALIMOHHBIM
NoCpefHUKOM, a NULOM, HEMOCPEACTBEHHO MCMONb3YOLWUM COOTBETCTBYIOLUME pPe3yrnbTaTbl MHTENNEKTYarnbHOW
0eAaTenbHOCTU nnn cpencrtea nHaAnBnayannsaunn.



Takum o6pasom, MO CMbICNY YKa3aHHbIX HOPM MpaBa M akra WX pasbsaCHEeHWs AencTBylolee
3aKoHOOATENbCTBO HE MPENATCTBYET OTHECEHMIO K YMCNY MHAPOPMAaLMOHHBLIX MOCPEAHMKOB MpWU onpegeneHHbIX
obcTosATeNbCTBaX yvpeauTens cpeacTBa MaccoBOW MHpopMauun, SIBMSIOLErocss OOHOBPEMEHHO BriagenbLem
caunTa.

YcTaHoBneHWe OBCTOSATENbCTB, CBA3AHHbIX C XapakTepoOM OCYLLECTBMSIEMON OTBETYMKOM AEATENbHOCTH,
NOPSIAKOM MCMOMb30BaHNA MM canTa, B TOM YMCIE OnpeaeneHme Toro, KTo hakTMYeckn MMEET NpaBo pasmeLlaTb
WHOpMaLMIO Ha canTe M [OOfKeH OTBevyaTb 3a pacrnpoCTpaHeHMe MHGOPMaLUM Ha HEM, KTO sBRsAnCS
WHULMATOPOM pasMeLLeHNs yKazaHHbIX B UCKOBOM 3asiBNIEHUN MaTepMarnoB 1 Obifiv 1 BHECEHbI B HUX U3MEHEHNS,
ABNANOCH IOPUANYECKN 3HAYUMBIM ANA PaCCMOTPEHUST BO3HUKLLIErO Copa, O4HAKO B HapyLUeHMe YacTu 2 cTaTbu
56 "MK P® cygamm He Obino onpeaeneHo B Ka4eCcTBe TaKOBbIX.

JoBoapl OTBETYMKA O TOM, YTO B pamKax yCcnyrM BMAEOCTPMMWMHIOBOrO CEpPBMCA OH CaMOCTOATENbHO He
WHULMMPYET TPaHCAALMM Nonb3oBaTenen, He onpeaenser Kpyr vy, KOTopble MpoCMaTpyBaloT 3TW TpaHCAsauuu, u
He BHOCWUT HMKaKUX M3MEHEHW B codep)KaHue TpaHCNAuMIM nonb3oBaTenen, NpeocTaBnss Nulb TeXHUYeckne
cpegoctBa u obecrneunmBas TEXHUYECKYIO BO3MOXHOCTb pasMeLleHusi CO34aHHOro nonb3oBaTtenem marepuana
(TpaHcnsAumm) n goctyna K Hemy B ceTu "MIHTepHeT", a Takke 0 TOM, YTO Ha3BaHHble MaTepuanbl 6binv pa3MmeLleHbl
Ha cavTe nonb3oBaTensMK, a He caMuMM OTBETYMKOM, W npu obpalweHun npaBoobnagatens OTBETYMK
3abrnokupoBan Mx HesameanuTenbHO, OCTanucb 6e3 OueHKM CydoB MepBOWN, anennsuuoHHOW U KaccauMOHHOW
WHCTaHUUA NPUMEHUTENBHO K NonoxeHusam ctatem 12531 MK PO.

Mpun Takux obctosATenbcTBax CynebHas konnerus no rpaxgaHckum genam Bepxosworo Cyaa Poccuiickoi
denepaumn oTMeHuna cynebHble NMOCTaHOBMNEHWs, BblHECEHHble MO Aeny CyAoM MepBoW, anennsuMoHHOW W
KaccalWOHHOW MHCTaHLUWIA, U HanpaBuna [Aerno Ha HOBOe PacCMOTPEHME B Cya, NepBoi MHCTaHLIMMU.

(Onpenenenne CynebHown konnerum no rpaxgaHckum genam BepxosHoro Cyaga Poccuiickon ®egepaunm ot 1
aekabpsi 2020 roga N 5-KIM20-96-K2)

17. Ilwyo, nNpepocTaBnsilollee Ha CBOEM cawTe B ceTu "VIHTEpHET" CCbIfIKy Ha BKOYaloWwun obbekTbl
aBTOPCKMX U (UNN) CMEXHbIX NpaB MaTepuarn, KOTOpPbI HaxoaUTCS Ha MHOM canTe B ceTu "VIHTepHeT", MoXeT BbiTb
NPU3HaHO MH(OPMaLMOHHBIM MOCPEOHUKOM C YY4ETOM MOMOXKEHUN nyHKTa 5 ctatbk 1253.1 MpaxkgaHCKoro kogekca
Poccunckon ®egepaumn.

Mpumep 1.

MpeonpvHuMaTtenb obpaturcsa B Cyd C UCKOM K OOGLIECTBY O B3biCKaHWMKM KOMMEHcauuuM 3a HapylleHue
WCKMIOYMTENbHOTO MpaBa Ha  doTorpaduyeckoe npousBedeHne MyTeM BOCMPOU3BEOEHUS  YKa3aHHOro
npounsBeneHns 1 JoBeaeHns ero Ao o6LuUero cBeaeHus.

PelweHnem Ccyna, oCTaBl€HHbIM 0€e3 M3MEHEHNS NOCTAHOBNEHNEM ap6|/|Tpa>KHoro anenndaunuoHHoro cyaa, Uck
YAOBIETBOPEH.

Cya KacCaLMOHHON WHCTaHLMU OTMEHMUIT MPUHATBLIE MO Aeny cyaebHble akTbl U Hanpasui OEno Ha HOBOe
paccMoTpeHme.

Cyn o6paTtvn BHMMaHWe Ha J0BOAbl OTBETYMKA O TOM, YTO B CTaTbe Ha caiite OblNo pa3MeLleHo He camo
oTorpaduyeckoe NPou3BedeHNe, a UHTepaKTMBHAs CCbiflka Ha KOMMEHTUMPYEMOE B CTaTbe COOOLEHME MHOrO
nvua B coumanbHOM CeTU B BUAE N300paxkeHNss Takoro CooGLLEHMS.

Cyg ycTaHoOBMI, 4YTO NMUO, pasMecTMBLUEE TUMEPCChINIKYy Ha OPYyron marepwvarn, HaxogswuMncs B CeTu
"MIHTepHeT", BHE 3aBUCMMOCTM OT TOrO, OCYLLECTBIISIETCA nepexon Mo CCbIIke Ha CTapTOBYK CTpaHuULy Opyroro
caniTta MUnM HanpsiMyio K matepuvarny, B KOTOPOM HENpPaBOMEPHO MCMOMb30BaH OOBLEKT MHTENNEKTyalnbHbIX MpaB,
OTHOCUTCS K MH(POPMAaLMOHHBIM NOCpeaHMKaM B cuny nyHkta 5 ctaten 1253.1 K PO, Tak kak oHO obecnevmBaeT
BO3MOXHOCTb Nepexofa kK 3Tomy marepuany.

Cyn oTMeTun, 4YTo B Cry4yae MCNofb30BaHWSA CCbIMKW, KOrga Ha npocMaTpyvBaeMoM Monb3oBaTeneM camnte
oTpaxaeTca matepuarn, pa3MeLLeHHbI Ha OpYyroM UHTEpHeT-pecypce, 6e3 nepexoda Ha 3TOT pecypc, OTHECEHUE
nmua K MHPOPMALMOHHBIM MOCPEQHUKaM 3aBWCUT OT TOro, Kak OdOpMIIEHa CCbilka M, COOTBETCTBEHHO, Kak
NOCEeTUTENM canTa BOCNPUHUMALOT AaHHbIA MaTepuanrn.

Ecnn odopmneHne ccbinku npMBOAUT K TOMY, YTO TMOCETUTENW canTa BOCMPUHMMAKT Martepuvan,
OTOOpaXaeMbli C MOMOLLBIO CCbISIKU, KaK YacTb MPOCMaTPMBaEMON MHTEPHET-CTPaHMWLbl Ha caiTe U UCXOOSLUMIA OT



nvua, pasMecTMBLLEIO CChINIKy, TO B TaKOM Criy4ae MOXHO MpU3HaTb, YTO NULUO, pas3MeLlaloLlee CCbISKY,
3aUMCTBYET (NpuYCBamMBaEeT) YyXo matepuarn. B aTom cnyyae nuuo He BbINOMHAET (OYHKUMKO MHOPMALMOHHOIO
NnocpenHuKa, a SBNSETCs NMLOM, UCMONb3YHOLLKMM YY>XON MaTepwuari, - HeNoCpeaCTBEHHLIM HAapYLUUTENEM.

Ecnn odopmneHune cCbifikn O4HO3HAYHO yKa3blBaeT Ha TO, YTO mMaTtepuan pasMelleH Ha ApPYroM UHTepHeT-
pecypce (B 4aCTHOCTM, yKa3aH aapec MHTEpHET-pecypca, Ha KOTOPOM HenocpedCcTBEHHO pasMelleH matepuan, u
(Mn) ero WKMPOKO M3BECTHbIN MOroTvn), TO NMUO MOXET OblTb MPU3HAHO WHGOPMALMOHHBIM MOCPEAHMKOM MO
nyHkTy 5 ctatbn 1253.1 TK PO.

Takum oGpasom, Bonpeku BbiBOAaM cyda anennsiuMOHHOW MHCTaHUMKM, OTKIOHMBLUErO 4OBOA OTBETYMKA O
TOM, YTO N30B6paKeHNe SABNSETCA CCbINKOM HAa MHON MHTEPHET-PECYPC (CoumarnbHyo CeTb), AaHHOE 06CTOATENBLCTBO
MUMeEeT CyLLECTBEHHOE 3HAYeHWe Ans YCTAaHOBMEHUS MPaBOHAPYLUMTENS - HaaNeXallero OTBETYMKA, Hanu4yus
NMPU3HAKOB HapyLUEHUs WUCKMOYMTENbHOrO npaBa Ha doTorpacmio B AENCTBUSAX OTBETYMKA W OnpedeneHust
XapakTepa TaKOW OTBETCTBEHHOCTU (Kak HEeMOCPEACTBEHHOrO MpaBoHapyLmnTenst nMbo kak WHEPOPMaLMOHHOIO
nocpegHuka).

Mpumep 2.

MpegnpuHumatens obpatunca B cyg C TpeboBaHMEM K OTBETYMKY (Bnagenbuy canta) O B3biCKaHWU
KOMMEHcauun 3a HapylUeHMe WCKIIYMTENBbHOMO npaBa Ha doTtorpadmuyeckme Npou3BEAEHMs, HEMPaBOMEPHO
pasMelleHHble Ha AaHHOM canTe.

Cyabl nepBor 1 anennsaumMoHHOW MHCTaHUUIA, OTKasbiBasd B YAOBMETBOPEHUN UCKA K OTBETUMKY, UCXOAMUMNN 13
TOro, YTO CauWT, Ha KOTOPOM pa3MelleHbl doTorpaduyeckme npousBefeHUs, aBTOMaTUYeCKU MNOAKMYaeTes K
NeHTaMm pasfnU4HbIX JNEKTPOHHbLIX W3A4aHUN, codepXalimx OOLWedoCTYNHY WHGOPMaUnO M3 OTKPbITbIX
WCTOYHMKOB, U CAMOCTOATENbHO OTOMpaET HOBOCTU MO CYLLECTBYIOLLMM anropuTmam; B aBTOMaTU4ECKOM pexXmme
WHoOpMaUNs NHOEKCUPYETCH, aHHOTMPYETCS U CUCTEMATU3NPYETCS C LeNblo NpedoCTaBneHusa Morb30oBaTensm
BO3MOXHOCTU MOUCKa Takou uHdopmauum B ceTn "VIHTEepHeT"; 3a WCKMYEHMEM YKasaHHbIX OeNCTBUI
(vHOgekcaumm, aHHoTauuW, cucTemartm3aumm), OTBETYMK HE OCYLLECTBMASET HUMKAKUX WU3MEHEHUA U WCMpaBIieHUn
MHdopMauuu.

CyZa KacCcauMOHHOM MHCTaHUMKN, OTMEHSIS NPUHATLIE MO Aeny cyaebHble akTbl, OTMETUI, YTO ANS NPaBUITbHON
KBanudukauum B Kavyectse MH(POPMAaLIMOHHOIO NOCPEAHMKa NnLa, OCYLLECTBASALLEro ¢ NOMOLLIO cneunansHon
nporpaMmmbl cOop HOBOCTHOW WHdOpMaumu, Bknko4as dotorpacdum, 1 pasmelleHne Takon MHdopmauun Ha
npyvHagnexawem emy canTe B ceTu "VIHTepHeT", HeobxoauMo oLeHMBaTh, KOMMPYET OH Martepwuan ¢ ApyrMx canToB
K cebe Ha calT unm Ucnonb3yeT UHTEPHET-CChISTKN.

Ecnn nuuo konuvpyetr matepuanbl C OpYyroro camta M pasmellaeT ux y ceba Ha canTe, TO gaxe npu
UCMNOMb30BaHMN ANA 3TOW UEnu cneumanbHOW nporpammbl AaHHOE NUMUO He nognajaeT nod onpegeneHve
WHOpMaUMOHHOro nocpegHuka (nyHkT 1 ctatem 1253.1 K P®), nockonbky He ocylecTBnseT nepegady
WHopmMaumn (Hanpumep, onepaTopbl CBA3M, OnepaTopbl NOYTOBLIX CEPBUCOB) U HE NPEeAoCTaBnseT BO3MOXHOCTb
TpeTbMM Nuuam pas3mewatb y cebs Ha canTe Matepuanbl, a CaMOCTOATENbHO pa3MellaeT Tam mMaTtepuansl,
cobpaHHble ero nporpaMMon C Opyrux canToB. bpemsi gokasbiBaHMS TOro, YTO MaTepuan pasmelleH TPETbUMU
nvuamMmu Ha cawviTe, NeXUT Ha BrnagenbLe 3Toro cawTa. [1py OTCYTCTBMM Taknx 4OKA3aTENbCTB NPE3OMUPYETCSH, YTO
BnageneL canta $BNSETCA JMUOM, HEMNOCPELACTBEHHO WCMOMNb3YHLIMM  COOTBETCTBYHOLUME pes3ynbraThl
WHTENNEeKTyanbHON aedatensHocTn (NyHKT 78 noctaHoeneHus MNneHyma BepxosHoro Cyaa Poccunckon degepaumm
o1 23 anpens 2019 roga N 10).

Ecnn HoBocTHOM arperatop wucnonb3dyetr AOnd pasMeweHna wMartepuana WHTEePHEeT-CCbITIKKM, HO UX
Od)OpMJ'IeHI/Ie npmBoOUT K TOMY, YTO MNMOCETUTENN canTta BOCMNpPUHMMAKOT Matepuan, 0T06pa>|<aeMb||7| C NOMOLLbIO
3TOW CCbISIKKN, KaK YacTb ﬂpOCManMBaeMOVI MHTEPHET-CTPaHuLibl HA canTe U ucxogsLmn oT nuua, pa3mMecTmBLLEro
CCbIJIKY, MOXXHO NMpu3HaTb, 4TO MU0, pasdMeLllatrollee CCblJiKy, 3anMCcTByeT (ﬂpMCBaMBaeT) l-Iy)KOl\/'I martepuan. B atom
Clny4ae yKa3aHHOe JIMLO HE BbINOJTHAET (*)yHKLI,VIVI VIH(bOpMaU,I/IOHHOFO nocpeaHuka, a ABnAaeTcd HenocpeacTtBeHHbIM
npaBoHapyLInTenem.

C y4eTOM YCTaHOBJIEHHbIX CyAOM nep30|7| MHCTaHUMN obCTOATENBCTB OTHOCUTENBHO TOrO, YTO OTBETHYUK C
NOMOLbIO cneunarnbHOro aBToMmaTn4eCcKoro arperaropa 0T6|/|paeT HOBOCTM NO CyullecTBylOLWMM anroputmam u B
aBTOMaTU4eCKOM pexunme VIH(*)OpMaLI,I/IFl MHOEKCUPYyeTCA, aHHOTUpyeTcA U CcuctemMmatusnpyetcsd (TO €CTb, Mo
CyLlecTtBy, OCYLUeCTBNAeTCa KonnpoBaHue MH(*)OpMaLI,I/IOHHbIX MaTepManos), cyn KacCauWOHHOW MHCTaHLUUK
npuwien K BbiIBoAYy O TOM, 4YTO y cyaa I'IepBOI7| MHCTaHUMKN OTCYyTCTBOBasiM NnpaBOBbl€e OCHOBaHUA O11A KBaﬂI/l(bI/IKaLI,I/II/I
OTBETYMKA B Ka4ecTBe VIH(bOpMaLJ,I/IOHHOFO nocpeaHuka.



(Mo matepuanam npaktrkn Cyaa nNo MHTENNEKTyarnbHbIM Npasam)

18. Bnapgenbubl canitoB B cetn "WHTepHeT", ocyllecTengowmMe ¢yHKUUM OHManH-CepBUCOB B cdepe
KOMMYHUKaLMN U OKal3aHus ycnyr (Hanpumep, coumarnbHbIX CETEN, TOProBbiX MrOWafoK), KOTOpble HE TOMbKO
NPeAoCTaBNnsAT BO3MOXHOCTb pasMelleHust TpeTbMM nuuam uHdopmMaumm 00 3k3emnnsipax npousBeaeHui,
MaTepuanbHbIX HOCUTENSX, HO Y CaMM COBEPLLAIOT CAENKM MO Npogaxe yKasaHHbIX 3K3EMMSAPOB U HOCUTENEN WK
peknaMmpyroT ux n (Mnv) nony4varoT AOXO4 HEenoCPeACTBEHHO OT HEMPaBOMEPHOIO MCMOMb30BaHUS pPe3yrsraTtoB
WHTENSEKTYarnbHON OeATEeNbHOCTU, MHPOPMALMOHHBIMW NOCPEAHMKAMMU He SBMSIHOTCS.

Mpumep 1.

WcTeu obpatuncsa B cyd C UCKOM K OTBETUMKY, BriagetollemMy obLien3BecTHON 1 obLeaoCcTynHOW UHTEPHET-
nnaTopMoin (CounanbHON CETLIO) O B3bICKAHWM KOMNEHCALUMM 3a HapyLLeHWE UCKNIOYUTENBHOMO Npaea, yaaneHue
MHopmaLmnm 06 aBTOPCKOM M O CMEXHOM NpaBe, a Takke 06 0683aHMM obLecTBa onyornmnkoBaTh pelleHre cyaa o
AONYyLLEHHOM HapyLLEeHUK C yKkasaHueM OelNCTBUTENbHOro npaBoobnagaTens B cpeAcTBe MaccoBOW MHbopmaLmu.

PelwweHnem cyna I'IepBOIZ MHCTAHUMUN UCKOBbIE TpeGOBaHI/Iﬂ yAOBINETBOPEHbI, C OTBETYMKA B NOMb3y UCTUA
B3bIiCKaHa KOMMNeHcauun4.

Cyno ucxoaun ns crieayoLLero.

McTel, ncnonb3yetr Npov3BefeHNe Ha OCHOBaHWUW FMLEH3MOHHOIO 4OroBopa (MCKMYMTENbHOM NULEH3NN),
3aKIMOYEHHOro C aBTOPOM Cr10B, aBTOPOM MY3bIKK, U3rOTOBUTENEM (DOHOrPaAMMBbI U UCTIONTHUTENEM.

Ha cawnte, npuHagnexaiiem OTBETHYUKY, U3AaTENbLCTBO OOHApPYXmMno B CBOOOAHOM OCTyNe nuTepaTypHbIE U
My3blKanbHble Mpou3BedeHus, (OHOrpaMmbl M UCMONMHEHWss 9 OOBbEKTOB WHTENnekTyanbHbIX MpaB. PakT
MCMNONb30BaHMA OOBLEKTOB OTBETYMKAMWM MNOATBEPXKOAETCSA HOTapuanbHbIM MPOTOKONIOM OCMOTPa WHTEpPHET-
CTpaHuLbl, KOTOPbIM 3aMKCUPOBAHO UX pa3MeLleHne B CBOOOAHOM AocTyne B cetu "VIHTepHeT", Ha MHTEpHET-
cante, agMMHUCTPaTOPOM JOMEHA KOTOPOrO SIBNAETCA OTBETUUK.

Cypa cyen, 4YTo OTBETYUK He SABNAETCA UH(OPMaLMOHHBLIM nocpeaHukom (ctatbsa 1253.1 TK P®), nockonbky
obnagaer NONMHOMOYMSIMU, NO3BOMSAIOWMMU EMY (POPMMPOBATbL U KOHTPONMPOBaTh MHpOpMaUuto, pasmeLlaemyto
Nno4 COOTBETCTBYIOLLMM LOMEHHbIM UMEHEM, HECET OTBETCTBEHHOCTb 3a COAepXaHWe MHopmMauum Ha cante Kak
agMUHUCTpaTop OOMEHa u Bnageney, canta (akTuiyeckoe MCnonb3oBaHME PECYpCoB cavita HEBO3MOXHO 6e3 ero
y4yacTusi B TOM UM MHOM QOpMeE) M Kak NnLO, CO3daBLUIEE TEXHUYECKME YCroBMS ANsl MOCETUTENEen CBOEro
WHTEPHEeT-pecypca.

OTkasbiBas B yaooBneTBoOpeHuUn Ucka, cyn anennAaunoHHON MHCTaHLUMN UCXOANIT U3 cneayrowlero.

OTBeTUMK ABMSETCA BnagenbLem canTa, npencTaBnsoLwero cobon 06LLIEN3BECTHBIN
MHOrOMOSb30BaTENbCKUI  NPOEKT, HanpaefeHHbl Ha (opMUpOBaHME coumanbHOW cpedbl nornb3oBartenen
(dbusnyeckmx nuu). [locne npoxoxOeHUs Mpouedypbl  perucTtpaumMm  NPoOeKkT MO3BOMSET  MOMb30BaTento
WHTEPAKTUBHO MOnyyYatb AOCTYN K pasfuMyHbiM MaTepuanam camnTa, CaMOCTOATENbHO WCMONb30BaTb CaNT B
obbeme, onpegensemMoM (YHKLMOHANOM M apXUTEKTYpoW carTa, B YaCTHOCTM CO3daBaTb, WCMOMb30BaTb U
onpefensitb cogepkaHve nepcoHansHON CTpaHuLbl, OOMEHMBATLCS COOBLUEHUSIMU C UHBIMW NONb30BaTENAMMU,
3arpyxatb, XpaHuTb, NyGnnkosaTb, PacnpoCTpPaHATb Mexdy nonb3oBaTensaMmn pasnnyHoro poga ayauo-, BUAeOo- U1
doTomarepuansi.

B cuny ykasaHHbIX 0COGEHHOCTEN (hYHKLMOHMPOBaHNS caiiTa OTBETYMKA C YYETOM CTEMNEHN BOBIEYEHHOCTU B
npouecc 3arpyskM Matepuana TPeTbMX JUL yKas3aHHbI Pecypc OCYLLECTBRSIET nocpedHnyeckne yHKLUK:
NpPeqoCTaBnsieT BO3MOXHOCTb AN 3arpy3kM Matepuana M AOCcTyna K Hemy, He BRusis Ha ero copepxaHue,
LIENIOCTHOCTb, HE MHMLIMMPYS 3arpy3Ky U He Brvsisl HA cam MPOLECC 3arpysku Takoro Matepuana.

JTro6on martepuan, pasmeu.l,aeMblﬁ nonb3oBatendaMm U MHbIMMU TPETbUMU NMULAMU Ha cawnte, 0OCTyneH
3aperncTpmnpoBaHHbIM MOJ1b30BaATENAM coumanbHoun cetn 6e3 OrpaHMHeHMVI 1 6e3 B3MaHNS co CTOPOHbI OTBETHUKA
OEHEeXHbIX CpeacTB, TO €CTb Ha GecnnaTHoOM OCHoBe.

Cyﬂ, coenan BbiBO4, YTO B Martepuanax gena OoTCyTCTBYHOT AOKa3aTernbCTBa, AOCTOBEPHO noaTBepXxaarwimne
3arpy3ky OTBETYMKOM YKa3aHHbIX obbekToB MHTENNeKTyarlbHOro npaea B couunalribHy CeTb.

Cyﬂ, KaccaLuMOHHOW MHCTaHLMM NOCTaHOBNEHNE cyna anennaumoHHON MHCTaHUUW OTMEHWUN, peweHne cyaa
nepBon WHCTaHUMM ocTaBun 6e3 nameHeHus, NOCKOJIbKY C4ern, 4To o0LWecTBO ABMSIETCS NNLIOM, pa3MeCcTuBLLNM



My3blKarnbHble MPON3BEAEHUS B COLIMANbHOW CETU, U HE ABNSETCA MH(POPMALIMOHHBIM NOCPEOHUKOM Ha OCHOBaHWUM
ctatbn 1253.1 K Po.

Cyn ¢ ydyetom npaBoBoi nosuuum lneHyma BepxoBHoro Cyma Poccunckon depepaumun, N3NOXeEHHOW B
nyHkTe 77 noctaHoeneHua ot 23 anpensa 2019 roga N 10, caoenan BbiBog O TOM, YTO Cydam MpeAcTaBneHbl
AoKa3aTenbCTBa CaMOCTOATENBHOMO MCMOMNb30BaHNS OTBETYMKOM OOBEKTOB MHTENNEKTYanbHbIX MPaB 1 NOyyYeHus
A0X000B OT HEMOCPEeACTBEHHOIO NX NCMONb30BaHMs (Mpodaxa anbboma, ayamosanuchm).

CnepoBaTenbHO, OTBETYMK B pacCMOTpeHHOM Clly4ae He sABnAncA I/IHq)OpMaLI,VIOHHbIM nocpeaHnMKoMm w”n
OOJNKeH HEeCTU OTBETCTBEHHOCTb 3a pa3mMelleHne norb3oBaTendamMum MHTepHeT-I’IJ’IaT(bOprI MY3blKaribHOro
KOHTEHTa, cofepXXallero B cebe 0OBLEKTHI MHTENNEeKTyallbHbIX MpaB, npaBa MoJfib30BaHNUA HaA KOTOpble Obinn
npegocrtasrieHbl UCTLY Ha OCHOBaHUN NCKMIOYNTESNBbHOWN SIULIEH3NN.

Mpumep 2.

Brnagensubl cantoB B cetu "MHTepHeT", ocyulecTtBhsiiowne ¢yHKUUMM OHMarH-CEPBUCOB B cdepe
KOMMYHUKaLMN 1 OKa3aHWs ycrnyr (Hanpumep, coumanbHbIX CETEW, TOProBbIX MAOLWAA0K), MOryT ObiTb NMPU3HAHbI
WHPOPMALMOHHBIMU NOCPEAHUKAMU, ECITN OHU, B YACTHOCTU, OKa3bIBaKOT NOAOEPXKKY MCKITHOUMTENBHO OIS 3arpy3Kku
nonb3oBaTensaMmn Matepmana u gocTyna K HeMy, He BIMsiS Ha ero cogep)kaHue, LenoCTHOCTb M NPOLECC 3arpysku,
He nosny4yatT [0XOA4 HENocpeacTBEHHO OT OeATEeNbHOCTU MO HENpPaBOMEPHOMY MCMONb30BaHUIO pPe3ynbraToB
WHTENSEKTYarnbHON OeATENbHOCTH.

Wcreun O6paTI/IJ'ICF| K OTBE€TYMKY C WUCKOM O 3auute WUCKNIYUTENbHONO npaBa Ha npoun3seneHnda
|/|306pa3|/|Teanoro MCKyCCTBa U B3blCKaHUN KOMNeHCaLlnn.

WcTey nonarar, Y4To HapyLIMTENb UCKIIOYMTENBHOMO NpaBa Ha NPOoM3BeOeHNs M300pa3nTeribHOrO0 UCKYCCTBa
pa3MecTurni ToBap C WCMOMb30BaHMEM AM3aiHa UCTLA Ha CBOeW WHTepHeT-nriowanke, U npocun cyn obsizatb
OTBETYMKA MPeKpaTUTb UCMomnb3oBaHWe NPou3BeaeHUn, 0653aTh €ro pasmMecTUTb Ha CBOEM caiTe MHAOopMaLIMIO O
npasoobnaaarene NpPou3BeaeHni, a Takke B3bICKaTb KOMMNEHCALIMIO 33 HapyLLEeHe UCKMYNTENBHOrO npasa.

PelweHnem cyna ﬂepBOVI MHCTaHUMN B yOOBNETBOPEHNN UCKOBbLIX Tpe6OBaHMl7I OTKa3aHo.

Cya anennsuMOHHOW MHCTaHUMKM pelleHne cyaa NepBon UHCTaAHLMN OTMEHUI, NMPUHAN HOBLIN CyAebHbIN akT,
KOTOpPbIM UCKOBbI€ TpeboBaHMA YaCTUYHO yOOBNETBOPMIT 1 06513an OTBETYMKE, KOTOPOMY MPUHAANEXUT UHTEPHET-
MarasvH, B TedyeHue 5 AHen nocne BCTYMMEeHWUs B 3aKOHHYK CuNy CydeBGHOro akta pasMecTuTb PesOornioTUBHYIO
YacTb peLlleHUss C YykasaHMeM Ha [OeWCTBUTENbHOro npasoobragatens npousBedeHun n3obpasuTenbHOro
WCKyCCTBa Mo agpecy MHTEPHET-CanTa OTBETYMKA, HA KOTOPOM paHee Obinn pasMeLleHbl NpeanoXeHns o npogaxe
KOHTpadaKTHbIX TOBapOB.

Cyn anennsiuMoHHOW MHCTaHLUMKU, OLEHMBasi BO3MOXHOCTb B3bICKaHUSI C OTBETYMKA KOMMEHcaLun, UCXoamn
M3 TOro, YTO [aHHas WHTepHeT-nnatgopma npeacTaBnseT coboi CrpaBoYHO-MHPOPMALIMOHHYI CUCTEMY, C
MCMOMb30BaHNEM KOTOPOM MPOWM3BOAMTENM peanusyloT COOCTBEHHbIM ToBap, a caM Briagenel nnatdopmbl He
NpYHUMAaET y4acTus B OpraHu3auuy Npoaaxu TOBapoB, NPeaoCcTaBnss TOMbKO MpaBo AOCTyna K dyHKLMOHany
nnatopMbl AN TPETbUX ML, KOTOpble U OOMKHbI HECTW OTBETCTBEHHOCTb 3a HapyLleHWe WCKMHYMTENBHOMo
npaBa Ha peaynbTaThl UHTENEeKTyanbHOM AeATeNbHOCTM.

Cyobl coenanv BbIBOf, YTO CyTb OEATENbHOCTM CEPBUCOB B CETU "MIHTEpHET", BbIMONMHALWNX (YHKUMM
TOProBbIX MMOWAA0K, 3aKMNo4aeTcss B TOM, YTO TaKOW CEPBUC SABNSIETCS BUTPUHOM ANs ToBapoB npogasua. [pu
3TOM MpOAaBLbl TOBApPOB CaMOCTOSTENbHO (POPMUPYIOT KapTO4kM TOBaApOB, pasMeLlaroT MHgpopmaumio o ToBape,
npeanarakT ero K NpoAaxe, peknamMmpyroT, BBOAAT €ro B rpaxkgaHckuin o6opor.

CanTt oTBeTuYMKa Kak UHTepHEeT-NnoLaaka aBnseTca cepBucomM B cetn "MIHTepHeT", BbINOMHAOLLMM hYHKLNIO
TOProBoKn MNnoLwagk1, NO3TOMY OTBETUMK Ha JaHHOW Mnollajke agMUHUCTPUPYET, NPeacTaBnseT NPOCTPaHCTBO Ha
canTe onsi pasMmeLleHns ToBapa, O4HAKO caM He npeanaraeT K Npoaaxe 1 He NpoaaeT ToBapbl.

B cuny nonoxenun ctatbn 1250 MK P TpeboBaHnsA HEMMYLLIECTBEHHOIO XapakTtepa K OTBETUMKY noanexar
YOOBMETBOPEHMIO, TaK Kak MPUMEHSIOTCS K MHOPMaLVOHHBIM NOCpedHMKam Ha O6LLUMX OCHOBaHUSX.

Cy,u, KaccauMOHHON UHCTaHLMM OCTaBun Cyﬂ,e6HbII7I aKT cyaa anennsuMoHHON NHCTaHUMK 6e3 N3MeHeHuUs.

(Mo maTepuanam npakTukm Cyaa no MHTENNeKTyanbHbIM NpaBam)



19. Bnageney canta B cetn "UHTepHeT", NpedoCcTaBnsioWMIN NOMb30BaTENSM BO3MOXHOCTb pa3MeLLeHns
maTepuana, copepxaliero obbekTbl aBTOPCKMX M (MMM) CMEXHbIX NpaB, He npu3HaH WHAOPMALMOHHBIM
NoCpeHNKOM, NMOCKOSbKY OH MONyYaeT A40Xo4 OT UCMOMb30BaHUSA HENPaBOMEPHO pasMeLLieHHOro Mmarepuarna.

OOwecTBOo 06paTunoch B Cy4 C UCKOM K H. O B3biCKaHMM KOMMEHCALUMU 3a HapyLIEHWEe UCKIIOYUTENBHOMO
npaBa Ha nuTepaTypHOe MNpou3BedeHMe, HEe3aKOHHO pasMelleHHOe Ha canTe B ceTu "VIHTepHeT", BnagenbLem
KOTOPOro 4ABNdAeTCA OTBETHUK. |/|CTeLI, B obocHoBaHue TpGGOBaHI/IVI CCblJlanca Ha TO, 4YTO OTBETYUK Beaet
KOMMEpPYECKYI0 OEeATEeNbHOCTb, NPeoCTaBNAsl MNOfb30BaTeNsiM BO3MOXHOCTb pas3MeLLeHMs Ha CBOEeM caunTe
obbekToB aBTOPCKUX U (VIJ'II/I) CMEXHbIX MnpaeB, KOTOpble aBTOMaTU4EeCKNU CTAaHOBATCA OOCTYMNMHbIMW ONA NMpoCcMOoTpa
noceTuTeNaMun canTta.

Cya nepBOM MHCTaHUUW B yOOBMETBOPEHUU UCKOBLIX TpeboBaHui obwectBa oTkasan. Cya npuaHan, 4To B
CMOPHOM  MPAaBOOTHOLUEHWM  OTBETYMK  BbICTynaeT WHMOPMAUMOHHBLIM  MOCPEOHWKOM, MOCKOMbKY — CaMm
HenocpeACcTBEHHO He MCNoMnb3oBaln nuTepaTypHble NPOM3BEAEHWs, B TOM YWCMEe He pasMellan Ha cTpaHuuax
canTta, He nepepabaTbiBan, He norny4an AoX04 OT UX pa3MeLleHUsi, He KOHTPONMpPoBan 1 He MMen BO3MOXHOCTH
OCYLLECTBMTb KOHTPOIMb 3a pasMelleHMeM Mpou3BedeHW Ha CTpaHuuax canTa, B CBSI3UM C YeM B CWMy CTaTbu
1253.1 'K P® OH He MOXeT HeCT! OTBETCTBEHHOCTb 3a HapyLUEHUe MHTeNNeKTyanbHbIX Npas.

Cyn anennsiuMoHHOM WMHCTaHUMM OTMEHUN peLleHWe cyda MEPBOW MHCTaHUWMM, MPUHSN MO Aeny HoBoe
peLueHne, KOTOpbIM UCKOBbIe TpeboBaHMs 06LLECTBA YAOBMNETBOPUII, MOCKOSbLKY CYEr, YTO OLeHKa 06CTOATENBCTB,
CBSI3aHHbIX C XapakTepoM OCYLLECTBMSEMON OTBETUMKOM AESTENbHOCTM, NMOPSIAKOM UCMOMb30BaHWS UM cainTa, B
TOM uucne onpegerneHne Toro, KTo paKTUYecku MMeeT MpaBo pa3mellatb MHopMauuio Ha caiTe M [OMKEH
oTBeYaTb 3a pacnpocTpaHeHne MHMOPMAaLUM Ha HeM, KTO SBMSANCA WHUMLMATOPOM pas3MeLLeHUst yKasaHHOro
matepuana u ObinM N BHECEHbl B HEro W3MEHEeHUs, Mpov3BeAeHa CyAOM MNepBoW MHCTaHumu 6e3 y4yeta
I'IOJ'IO)KGHI/IVI, cogepxawunxcda B YCTAHOBIEHHbIX Blnagenbuem canTa ycnosuax nonb3oBaHUA CaI7ITOM, n
pasMeLleHHOW Ha cante uHdopmaumu.

M3 ycrnoBuit nonb3oBaHUs ycnyramy caita OTBETYMKA criedyeT, YTo Mofb3oBaTerb caiTa, pa3Mellasi CBOU
maTtepuans!, 6e3803Me3HO NpeAoCTaBnseT calTy NpPaBo Ha MX pasMelleHre, nepedady, XpaHeHre, KonupoBaHue,
M3MEHeHWe,  pacnpocTpaHeHue,  WUCMOfHeHWe,  AeMOHCTpauumio  (3a  nnaty unu  6e3Bo3MesqHo),
nepedgopmMaTMpoBaHue, U3BMEYEHNE BbIAEPXKEK, aHann3 U Co3daHue arnropuTMOB Ha OCHOBE 3TMX MaTepuarios,
Apyrve cnocobbl MX mcnonb3oBaHus. MNpocMoTp Matepuana BO3MOXEH TONbKO C OOHOBPEMEHHBIM MPOCMOTPOM
BCTaBMEHHON B TEKCT NPOU3BEAEHNS PEKamMbl, OT pa3MeLLEHUsI KOTOPOW OTBETYMK MOJTy4YaeT JOXOA,.

Cy,El, anennsumMoHHON MHCTaHLUUK yKasar, 4To C MOMeHTa pa3MeLleHnA I'IpOM3BeD,eHI/II7I Ha canTe OTBETYMK HE
MOXET paccMaTpuBaTbCA B Ka4ecTBe MH(*)OpMaLI,I/IOHHOFO nocpeaHuka, KOTOprI;I Nnilb nepeaaet 3ToT Martepuarn,
NOCKOIbKY BCeacTBme NpuHATbIX UM Mep B BUAEe YCTaHOBIIEHUA yCJ'IOBVIVI nonb30BaHUA ycrnyramum canTa Bnagenew
canTa nony4yun npaea Ha nepepnadvy, XxpaHeHne marepuana, ero KonumposaHue, MaMeHeHue, pacrnpocTpaHeHue,
ncnonHeHne, neMoHCTpauuio, nepec*)opmaTmpOBaHMe, n3Brie4eHmne BbloepXXek n T1.4.

Camo no cebe ycTaHOBREeHWe B MOMb30BATENLCKOM COMMalleHUn Briagenbuem canTa MONOoXeHUN,
006sa3bIBalOLLMX NONb30oBaTenen cobnoaarb aBTOPCKME N CMEXHbIE NpaBa Npu pasmeLLleHMn maTepuana Ha canTe,
KaK €OWHCTBEHHOrO M [OCTaTOYHOro KpuTepus OMfs NPU3HaHWSA OTBETYMKa MHAOPMALMOHHBIM NOCPEOHUKOM U,
COOTBETCTBEHHO, AN OCBOOOXAEHUSA OT OTBETCTBEHHOCTU 3a AO0NYLLEHHOe HapyLUeHne, ABMSeTCS HeJOCTaTOUHbIM.

K nvuam, ocyllecTBRSOLWMM MNpeanpuHUMATENbCKYI0 AeATeNbHOCTb, CBA3aHHYD C MCNOMb30BaHWEM
pe3ynsTaToB WHTENMEeKTyanbHOW AeATeNnbHOCTM W CPEeACTB MHAMBUAyanu3auun, npaBa Ha KOTOpble UM He
npuHagnexart, NpPeabsBnsloTCa MOBbIWEHHble TpeboBaHUs, HEBLINOMHEHMEe KOTOPbIX paccMaTpuBaeTcs Kak
BMHOBHOE noBedeHne (ab3ay BTopon nyHkTa 3.2 noctaHoBneHus KoHcTuTyumoHHoro Cygma Poccuiickon
depepauum ot 13 gekabpsa 2016 roga N 28-11).

CospaHue 6ﬂaFOHpI/IF|THbIX yCJ'IOBl/IIZ ana HenpaBoMepHOro pacnpocTpaHeHUnA MartepunanoB, coaepxallnx
OXpaHaeMble pe3ylnbraThbl I/IHTeﬂﬂeKTyaﬂbHOVI neAatenbHoCTn, n OTCyTCTBUE OENCTBEHHOMO MEexaHu3Mma,
ynpexgarouiero BOSMOXXHOCTb HapyLleHUA UCKIMKYUTENbHOIo npasa, No3BOJIAET NpuBIiekaTb LWMPOKYH ayanTtopuo
nosnb3oBaTenen, npnBoanUT K TMOBbILUEHNKO KOMMEpPYECKOro peVITMHFa I/IHCbOpMaLI,VIOHHOFO pecypca wu paetr
BO3MOXXHOCTb MoJiy4aTb A0X04 OT peKrambl.

I'Ipe,u,naraﬂ nonb3oBartendam nepenartb npaBa Ha AeMOHCTpauMio MaTepuarnoB 3a onpedernieHHy nnarty mnnm
6e3B03Me3HO, OTBETYUK noaTBepaunn CBOK 3aMHTEpPEeCOBAHHOCTb B UX pa3MeLLeHNUN Ha ero canTe, YTO BXOAUT B
npaBoMoYunAa BnagenbLua canTta - no CBOEMY YCMOTPEHUIO onpenendTtb NopAaaoK Ucnonb3oBaHUA canta u ycnosu4,
Ha KOTOpPbIX NMoJjib3oBaTesnn pasmMmelarT |/|H¢>opmau,mo.



BmecTe ¢ Tem, Kak ycmaTpuBaeTcs M3 MaTepuanos gerna, UMEeHHO OTBETYMKOM, a He nonb3oBaTensaMu canta
nMbo MHbIMX NULAMM  OKa3bIBaKTCS COMYTCTBYKOLUME (B3aMMOCBSi3aHHblEe) MraTHble YCMyrM, B KOTOPbIX
3anHTEepecoBaH UCKIMIOYUTENBHO OTBETYMK H., n3BnekaoLwmin Belirogy OT pasMeLleHns MHAopMaummn ¢ HapyLeHneM
aBTOPCKMX U (MNN) CMEXHbIX NpaB.

Takum o6pas3om, cyg anennsauMoOHHOM MHCTaHUMKW MNPULLEN K BbIBOQY O TOM, YTO OTBETYMK, SBMSACH
BnagenbLeM canTa, He TONbKO BbIMNOMHAET (YHKUUM WH(OPMALMOHHOIO MNoCpeaHuka, MpenocTaBnsioLero
BO3MOXHOCTb pasMelleHnss Mmartepuana B cetn "MHTepHeT", HO u 4BNSETCsS JNULUOM, HEMOCPEeLCTBEHHO
NCMoNb3YOLLMM NnuTepaTypHble Npou3BegeHnsa cnocobom foBeaeHus 40 BceobLuero ceegeHns, a cneaoBaTternbHo,
OOMKEH HEeCTW OTBETCTBEHHOCTb 3a HapylleHWe WHTENneKkTyanbHbIX NpaB B COOTBETCTBUM C ab3auem TpeTbum
nyHkta 1 ctatbn 1229 MK Po.

KaccauuoHHbIN cyn obLiei lopucavkuMM OoCTaBun anennsuvMoHHoe onpedeneHve cyaa anennsauuoHHOM
WMHCTaHUUKN 6e3 N3MeHeHus.

(Onpegenenne cypoebHowm konmerMn no rpaxgaHckum fenam Btoporo kaccauuoHHoro cyoa ob6uien
topucamkumm ot 19 anpens 2022 roga N 88-6617/2022)

20. Bnageney, MOBUNBHOTO MPUNOXEHUS, UCMONb30BaHNE KOTOPOro OCYLLECTBIISIETCA NOCPeACcTBOM OCTyna
K ceTn "IHTepHEeT", KaK 1 BrageneL canta MoxeT obnagaTtb cTaTyCom MHOPMALIMOHHOIO NocpeaHmKa.

WcTew obpatuncsa B ¢y C MCKOBbIMM TPeBOBaHMSAMU K OTBETUMKY O B3bICKaHWUWN KOMMEHCALIMN 3a HapyLleHue
WCKMNIOYMTENbLHOro npasa, yaaneHue nHdopmanmm o6 aBTOPCKOM Y CMEXHOM npase.

PelweHnem cyna nepBoﬁ WHCTaHLUWUKN, OCTaBMNeHHbIM 6e3 M3MeHeHMs cyoom anennaumoHHON MHCTaHUMK, B
NCKe OTKa3aHOo.

OTMeHsist NpUHATLIE MO Aeny cyaeOHble akThl, Cy KacCaLuMOHHOM UHCTaHLUN UCXOAMI U3 CReayoLero.

OTBeTUUK ABMAETCA Bragenbuem MoOOWUIBLHOrO MpunoXeHus (NporpammHoro obecneyeHusi, NPUMEHSIEMOrO
PU3N4ECKMMU NULAMM C UCMONb30BaHMEM TEXHWYECKOro YCTPOMCTBA, MOAKMIOYEHHOro K cetn "VIHTepHet", ans
JOCTyna K cawTy), NpefHa3Ha4yeHHoro Ans NMpoCnylMBaHMSA MOMb30BaTeNnsiMM My3blKanbHOrO KOHTeHTa. OH He
pasMellaeT WH(OPMALMOHHBIA KOHTEHT M He MOoNydaeT OT Monb3oBaTener nnaTty 3a WUCMOoNb30BaHMEe Takoro
KOHTEHTA.

Bmecte C 3TMM OTBETUMK OKa3biBaeT COMYTCTBYHWOLIME (B3aMMOCBSI3aHHbIE) MraTHble Yycrnyru no
npeaocTaBneHnio OCTyNna K AONONMHUTENBHOMY (OYHKLMOHANMY NPUNOXKEHUS.

Mo cmbicny nonoxeHu ctaten 1253.1, nyHkta 1 ctatbn 1250, nyHkTa 1 ctatbn 1251, nyHkta 1 ctatbn 1252
K P® wHdOpPMAUMOHHBIM NOCPEeAHVMKOM MOXeT OblTb MpU3HaHO §uLO, KOTOpoe MuWb MpeaocTaBnseT
TEXHWYECKY0 BO3MOXHOCTb pasmelleHns matepvana unu umHdopmMaumm, HeobxoaMMOW Ans ero nonyveHus C
MCMONb30BaHNEM  MHPOPMALIMOHHO-TENEKOMMYHMKALMOHHON ceTn, nubo nuuo, npedocTaBnsioliee nNullb
BO3MOXHOCTb AOCTyna K Marepuary B 9TON CETU.

UsnoxeHHble B nyHKTe 78 noctaHoeneHus [neHyma BepxosHoro Cyma Poccuiickon ®epepaumm ot 23
anpensa 2019 roga N 10 pasbsicHeHua o0 cTaTyce Bragenbla canTa Kak WMHEPOPMaLMOHHOro nocpeaHuka
pacnpoCTPaHAKTCS M Ha BnagenbueB MOOMIbHBLIX MPUMOXKEHUA, WUCMONMb30BaHWE KOTOPbLIX OCYLLECTBMASETCS
nocpeacTBoM AocTyna K ceTu "IHTepHeT".

C y4yeToM TOro, YTO OTBETHUMK MOSyYaeT AOXOAbl OT NPEAOCTaBNEHUSA JOCTYNa K AOMONHUTENBbHBIM DYHKLNSAM
NPUNOXEHNs!, B KOTOPOM MOXET ObITb pas3MelleH B TOM YUCIEe HENMUUEH3UOHHbIA KOHTEHT, OH HEe MOXET ObiTb
npu3HaH MHMOPMALNOHHBIM NOCPEAHUKOM, OTBETCTBEHHOCTb KOTOPOrO 3a HapyLleHWe WCKNIYMTENbHOro npasa
orpaHunyeHa Hopmamm ctatbn 1253.1 TK PO.

(Mo maTepuanam npakTukm Cyada no MHTENNeKTyanbHbIM NpaBam)

OnpepeneHune pasmepa KOMMEHcauMm 3a HapyLeHue
UCKNYNTEeNbHOro npaea

21. lNpun onpegeneHnn pasmepa KOMNEHcaLun 3a HapyLLeHUe UCKINIOYNTENBHOTO NpaBa Ha 06beKT aBTOPCKMX
N (MnM) CMEeXHbIX Npas, HEMpPaBOMEPHO MWCMOMNb30BaHHbLIN B ceTn "VIHTepHeT", Cyd y4uTbiBaeT, B 4YaCTHOCTH,
[AaHHble O MoceLllaeMoCT U [OXOOHOCTU cainTa, Ha KOTOPOM HernpaBOMEPHO MCMONb3oBancst 3T0T OObLEKT,



ONUTENbHOCTb Nepmnoaa HenpaBOMEPHOro NCNOJ1b30BaHNA obbekTa Ha cairte, XapaKkTtep AeATeribHOCTU OTBETYMKa,
B TOM 4ucrne gonyckanocCb HapyweHune ogHOKpaTtHO Ui CUCTeMaTU4eCKN.

OO6wecTBO 06paTuNoch B Cyh C UCKOM K 1. O B3biCKaHMU KOMMEHCaLMKN 3a HapyLlleHWe npuHaafiexallero
UCTUY Ha OCHOBAHMM WCKIIOYUTENBHOW NULEH3NW MpaBa WCNOMb30BaHMSA ayavOBM3YyasibHOTO MPOU3BELAEHMS,
HenpaBOMEpPHO pa3MeLLeHHOro Ha canTte B ceTu "MHTepHeT", BnagenbLemM KOTOPOro ABMASeTCS OTBETYMK. McTel,
cebinasicb Ha nognyHkT 1 ctatem 1301 K PO, npocun B3bickaTe C OTBETYMKA kOMneHcaumto B pa3mepe 300 000
pybnen, Nnpu pacyete KOTOpOro NPUHATO BO BHUMaHMWE BbiNfadyeHHOe UCTLOM BO3HarpaxaeHue 3a npegocTtasneHme
npaBsa ncnosrb3oBaHNA yKa3aHHOro npon3seneHus.

M. nonaran pasmep KOMMEHCALUUM SIBHO 3aBblLUEHHbIM, yKasblBasi, YTO BCA MHGOPMAaLUs OTHOCUTENbHO
BMOEO, pa3MelleHHasl Ha caiiTe, MpeacTaBnsieT cobol CCbINKM Ha MaTepuanbl, Haxodslimecss B CBOGOAHOM
JocTyne ans npocmotpa B cetn "MHTepHeT", u nogGopka BUOEO Ha caiT OCYLLECTBMsacb B aBTOMaTUYECKOM
pexuMe CcucTeMOM mnowucka. McTeu Takke ccbiancs Ha HENpOAOIKUTENbHOCTL Mepuoda MCMosib30BaHUs
yKa3aHHOro ayanoBuM3yasibHOrO NPOM3BEAEHNS Ha canTe (NATb KareH4apHbIX AHeN) 1 He3HaYUTEeNbHOEe KONMYecTBo
€ro NPOCMOTPOB MOCETUTENAMI CalTa U NPOCUI HAa3HAYUTL KOMMNEHCALMIO B MUHMMATNbHOM pa3Mepe C y4eTOM ero
TSKENOro MaTepuarnbHOrO MOMOXEHWS.

Paspeluas cnop, cyg nepBo MHCTaHUUKW Ha OCHOBaHMK nonoxeHun ctaten 1250, 1252, 1270, 1301 K PO,
nyHKTOB 62, 64, 78 noctaHoBneHus NneHyma BepxosHoro Cyna Poccuiickon ®epepaumm ot 23 anpensa 2019 roga
N 10 npuwen K BbiBOAYy O HE3AKOHHOCTM WCMONb30BaHWS NyTeM [JoBedeHus OO Bceobuiero cBegeHus
ayaMoBMU3yanbHOro NPomM3BedeHns Ha ykasaHHOM caiTe B ceTu "VIHTepHeT" un B3bickan B nonb3dy obuwecTtsa c 1.
OEHEXHYI0 KOMMEHCaLMIO 32 HapyLLEHMEe UCKITYNTENBHOrO npaea B pa3mepe 10 000 pybnei.

Cya anennsiuMoHHOM MHCTaHLUMK cYen, YTo Npu onpedeneHnn pasmepa KOMneHcaumm cyaom He NpUMEHEHbI
KpUTEPUM, OCHOBAHHbIE Ha TMOMHOM WM BCECTOPOHHEM WCCNedoBaHMM OOCTOATENbCTB fAena, a Takke Ha
onpefensieMbIX 3aKOHOM MPUHLIMNAX, B paMKax KOTOPbIX 3allUTa MMYLLECTBEHHbIX NMpaB NpaBoobnagartens OMKHa
OCYLLECTBNSATLCS Tak, 4ToObl 0GecnednBarcsi 6anaHc npaB U 3aKOHHbIX WMHTEPECOB YYaCTHWUKOB FpakaaHCKOro
oboporta.

Tak, B cuny nonoxexnun ctateun 1301 TK P® B cnyyasx HapyleHMs MWCKITHOYMTENbHOMO npaBa Ha
npou3BegeHve aBTop WM MHOW npasoobnagartenb Hapsgy C UCMONb30BaHWEM OPYTMX MPUMEHUMbIX CrocoboB
3alUMTbl U Mep OTBETCTBEHHOCTU, ycTaHoBrneHHbIX K PO (ctatbm 1250, 1252 n 1253), BnpaBe B COOTBETCTBUM C
nyHktom 3 ctatbn 1252 K P® tpebosatb no cBoemy BbIGOpY OT HapyLUTENs BMECTO BO3MELLEHWUs YObITKOB
BbIMMaTbl KOMMEHCALMN, B YaCTHOCTK, B pa3mepe OT AeCATU ThiCAY A0 NSATU MUNNMOHOB pybnen, onpegensiemMomM
Nno YCMOTPEHMIO cyaa.

CornacHo nyHkTy 61 noctaHoenenus lneHyma BepxoBHoro Cyama Poccuiickonn ®egepauum ot 23 anpens
2019 rogpa N 10, 3asBnsia TpeboBaHME O B3bICKAHMM KOMMEHCAUMW B pa3Mepe OT OEeCATU Thicad A0 NATU
MWUNIIMOHOB pybnewn, onpegensieMoM Mo YCMOTPEHUI0 cyaa, UCTeL AOMMKEH NpeacTaBuTb 0OOCHOBaHME pasmepa
B3bICKMBaeMOMN CyMMbl, MoATBEpXAatoLee, no ero MHeHN0, COpasMepHOCTb TpebyemMon UM CyMMbl KOMNEHcaUmm
aonyueHHOMY HapyLleHUto, 3a UCKIKYeHnem TpGGOBaHVIH O B3bICKaHMN KOMNEeHCaunn B MMHUMalibHOM pa3mMepe.

PaccmatpuBas gena o B3biCKaHUWM KOMMNeHcauuu, cyd, no obliemy npasuny, onpegenser ee pasmep B
npegenax, yctaHoBneHHbix K P® (abs3au BTopow nyHkta 3 crtatbum 1252). Mo TpeboBaHUsIM O B3biCKaHWUU
KOMNeHcauun B pasMmepe OT AeCATM ThbICAY A0 NATW MWUNMMOHOB pybrnew cyd onpedensieT Cymmy KOMMeHcauuw,
WCXOAA U3 NPeAcTaBneHHbIX CTOPOHaMW A0Kas3aTenbCTB, HE Bbille 3asBEHHOro NCTLOM TpeboBaHus.

Pasmep nognexaiien B3bICKaHMIO KOMMNEHcauun [ormkeH ObiTb cygom obocHosaH. [lpy onpegenexHumn
pasmepa KOMMeHcaLun Cya yYUTbIBaET, B YaCTHOCTM, 06CTOATENBLCTBA, CBA3aHHbIE C OOBbEKTOM HapyLLEHHbIX npaB
(Hanpumep, ero K3BeCTHOCTb nybnuke), xapakTep OOMYLUEHHOro HapylleHus (B 4acTHOCTW, pa3MelleH nu
TOBapHbIM 3HaK Ha ToBape caMyMM nNpaBoobnagarenem unm TpeTbumm nuuamm 6e3 ero cornacus, oCyLLecTBNEHO N
BOCMNpOU3BeAeHNE 3K3eMnnspa camMvMm npasoobnagatenem Wnu TPeTbMMU NuMUaMM M T.N.), CPOK HE3aKOHHOro
MCMONb30BaHUS pesynbrata MHTeNneKTyanbHOW AeATenbHOCTW WMNU CcpedcTBa MHAMBMAYyanusauuw, Hanuyve wu
CTeneHb BWHbI HapywuTtens (B TOM 4MCne HOCMIO NW HapyleHue rpybbli xapakTep, AOMycKanocb 1 OHO
HeOOHOKPAaTHO), BEPOSATHble MWMYLLECTBEHHble noTepu npasoobnagaTtens, SBASANOCbL NN MCMONb3OBaHUe
pe3ynsTaTtoB  MHTENMEKTyanbHOW AeATenbHOCTM WNW  CPEeACcTB  WHAMBMAyanusauuu, npasBa Ha KoTopble
npyvHagnexar Apyrum nvuam, CyleCTBEHHOW 4acTblo XO3ANCTBEHHON AEATENbHOCTU HapyLIUTEns, U npuHuMaeT
pelleHre ucxogs M3 MPUHUMMNOB pPasyMHOCTM W CNpaBeanvMBOCTM, a TakkKe COpa3MepHOCTU KOMMeHcauuu
NnocneacTensaM Hapywenus (NyHKT 62 noctaHoeneHus MNneHyma BepxosHoro Cyaa Poccuiickon ®egepauun ot 23
anpens 2019 roga N 10).



Mpy B3bICKaHUM KOMMEHCALMN 3a HapyLlUeHMEe MWCKMIUYUTENbHOrO NnpaBa Ha pesynbraT WHTENNeKTyanbHOW
OEeATENbHOCTM 3alimTa MMYLLEeCTBEHHbBIX NpaB npaBoobnagartens O/MKHa OCYLEeCTBNATLCA B COOTBETCTBUM C
npaeoBbIMM no3numamu KoHctutyumoHHoro Cyma Poccuiickon ®Pepepauun, ¢ coONOAEHUEM BbITEKAOLMX U3
KoHctutyummn Poccuiickon Pepepauum TpeboBaHUA CNpaBeLfiMBOCTM, pPaBEHCTBA M COPA3MEPHOCTU, a Takke
3anperta Ha peanusauuio NpaeB u cBoboA YenoBeka W rpaxaaHuHa C HapylieHneM npae n ceobog Apyrux nuu, To
ectb npu obecnedeHun OanaHca npaB W 3aKOHHbIX WMHTEPECOB YYACTHWKOB rpaxgaHckoro obopoTa
(noctaHoBnenus ot 13 gekabps 2016 roga N 28-11, ot 13 deBpans 2018 roga N 8-ITw gp.).

KoHcTuTyumoHHbin Cyg Poccuinckon depepauumn ykasan, YTO B KaKOOM KOHKPETHOM Crydae nocrnenctaus
NPUMEHEHNST Mep rpaXKaaHCKO-MPaBOBON OTBETCTBEHHOCTM AOMKHbI ObiTb afekBaTHbl (B TOM 4Mcne Ans nuua, B
OTHOLLIEHUWN KOTOPOrO OHW MPUMEHSIOTCHA) TOMY Bpeay, KOTOpbI NPUYMHEH B pe3yrnbTaTte NpOTUBONPABHOIO AESHNUS,
C TeM 4ToObl obecneuymBanacb WX COPA3MEPHOCTb COBEPLUEHHOMY MpaBOHapyLUeHUIO (nocTaHoBneHne ot 13
despana 2018 roga N 8-1).

Cyn anennsumMoHHOM MHCTaHUMK, MPYHUMas BO BHMMaHWE MpPVBEAEHHbIe Bbille HOPMbl MaTepuanbHOro
npasa, npasosble no3muun KoHctutyumoHHoro Cyga Poccunckon ®egepaummn n pasbacHeHus BepxosHoro Cyaa
Poccuiickon ®egepaummn, cyen, 4To NpMMEHeHHas K OTBeTYMKy 1. mepa rpaxaaHCcKo-npaBoBON OTBETCTBEHHOCTU B
BYAe B3biCKaHWA KomneHcauun B pasmepe 10 000 pybnen He sBNsSeTcs copasMepHOW AonyLeHHOMY
npaBoHapyLLEHNIo, He oTBeYaeT TpeboBaHMAM CnpaBeaIMBOCTM U PasyMHOCTU.

Cya npusHan 3acnyXvBalowuMU BHUMaHWS OOBOAbI anennsiyuoHHOW xanobbl MCTua, nonaraBLIero, YTo
pasMmep noanexallen B3bICKaHWIO C OTBETYMKA KOMMEHCAUUW onpederneH cygom MnepBOM MHCTaHuuu 6e3 yyeta
BEPOATHbIX WMMYLLECTBEHHbIX MOTEpb MpaBoobnagatens, WM3BECTHOCTM WCTUa Kak npasoobragartens,
OPUIMHANbHOCTM HEMPaABOMEPHO pa3MELLEHHON Ha canTe OTBeTYMKa MHdopmauun, a Takke 6e3 yvyeTta BbICOKOM
noceLlaemMoCcTn 4aHHOro canTa, Xapakrepa AesTENbHOCTM OTBETYMKA, HAaNpPaBeHHOW Ha NosyYyeHne npmubbinu, ero
OOX0OOB OT pasMeLLeHUs peknambl Ha CcanTe, CUCTEMAaTU4EeCKOE HEe3aKOHHOE WCMOMb30BaHME OTBETYMKOM
OObEKTOB UHTENMEKTYanbHON COOCTBEHHOCTU, BKMOYas CO30aHME UM KOMUI CalTOB AN COXpaHeHusa JocTyna K
WHOopMaLMK, pacnpoCcTpPaHAEMON C HapyLLEHMEM aBTOPCKUX U (MITM) CMEXHbIX NPas, NOCe OrpaHNyYeHns Takoro
AOCTyna B yCTaHOBMEHHOM MOpsiKe.

Cya anennsaumMoHHON MHCTaHLMKN Takke yKasars, YTo, MOCKOSbKY OTBETUMK SABMSETCSA JIMLOM, CAMOCTOATENBbHO
M NO CBOEMY YCMOTPEHMIO ONpeaenvBLIMM MOPSAOK MCMONb30BaHMA canTa B ceTu "VIHTepHeT", B TOM u4ucne
nopsigok pasMelleHvs uHdopmaumu, aBTOMaTtuveckoe pasMelleHne uHgopmMauum Ha cante He SBnseTcs
OCHOBaHMEM 118 onpefeneHnsa pasMmepa KOMMNeHcaumm 3a HapyLleHUe UCKITIYUTENBHOro npaesa B MUHMMAarbHOM
pasmepe. CcbInka OTBETYMKA Ha HEe3HaYUTEerbHbIN CPOK ncnofb3oBaHUA obbekTa MHTENNeKTyanbHOro npaea He
MOXET cama no cebe cny>xuTb 06CTOATENBCTBOM 4151 CTOMb HU3KOIO pasmepa onpeaensemom K B3bICKaHWUIO CyMMbI
No CPaBHEHMIO C 3asIBNEHHON UCTLOM, NOCKOMNbKY AaHHbIN KPUTEPUA HE SBNAETCSA ONpPeaensiiowmnm.

Mpy 3ToM cya anennsUMOHHON MHCTAaHLMKW YYer, YTo pa3Mep KOMMeHcaUmn He MOXET ONpeaensiTbCsl YACIIOM
NMPOCMOTPOB MPOU3BEAEHNS Ha caiTe, NMOCKOMNbKY AaHHbIA KPUTEPUIA HE NPedyCMOTPEH HOpMaMu maTepuasibHOro
npaea.

B cBs3n ¢ atum npu onpegeneHnn pasmepa KomMneHcauuu, nop,nemau.l,eﬁ B3bICKAHUIO C OTBETYMKa 3a
HapyLLeH/e npaB UCTLA, NOMYyYEHHbIX HA OCHOBaHWW NIMLLEH3MOHHOTO A0roBopa, CyA anennsiyuoHHON MHCTaHLuK,
NPUHYMas BO BHUMaHWe YCroBus NMULEH3MOHHOMo AOoroBopa O CTOMMOCTU MpaBa MCMofb30BaHWUsA Npou3BeaeHus,
M3BECTHOCTb NPoM3BeaeHNs Nybrnuvke, Hanuune u cteneHb BUHbI HAPYLUUTENS, XapakTep OOMYLLEHHOrO OTBETYMKOM
HapyLeHns npaB MUCTUa, Nepuos HE3aKOHHOrO MCMOMb30BaHWUS NPOU3BEAEHMS, AaHHbIE O MOCELLAeMOCTU caiiTa,
AOXOAHOCTb UCMOSb30BaHWA caiiTa, MaTepuarnbHOe U CeEMENHOE MOMNOXEHNE OTBETUYMKA (HanuMumMe Ha WKOUBEHUU
AETeNn) N Ucxoast U3 NPUHUMINOB pasyMHOCTU 1 CNPaBEANMBOCTU, a Takke 3anpeTa Ha peanusauuo npae u ceobos
yerioBeka M rpaxkgaHvHa ¢ HapylleHMeM npaB 1 cBoboa apyrux nuu, HeobxoanmmocTn obecrneveHus GanaHca npae
N 3aKOHHbIX WHTEPECOB YYaCTHWKOB rpaXkgaHCKoro obopoTa, Mnpuwen K BbiBOAY O TOM, YTO COpa3MepHOM
NOCNEeACTBUSAM HapyLLEeHNs sABnsieTca komneHcaums B pasmepe 100 000 py6nen.

Ha ocHoBaHUM U3NOXEHHOro anennsiUMOHHbLIM onpegeneHnem cyaa anennsumMoHHON MHCTaHLUMK pelweHune
cyna nepBon WHCTaHUUN U3MEHEHO B YacTu B3bICKaHHOW B nonb3dy nctua CyMmMmbl KOMNeHCaunn 3a HapylleHue
UCKIMOYNTENbHOIO NnpaeBa.

(AnennsumoHHoe onpeneneHne cynebHow KomnerMn Mo rpaxaaHckum genam [epBoro anennsiyuoHHOro
cyaa obuien ropucamkumm ot 8 Hosbpa 2023 ropga N 66-2699/2023)

22. HeopHokpaTHOe pasmelleHve oTorpadmyeckoro nNPov3BEOEHUs Ha HECKOMbKMX caWtax u (unu)



CTpaHuuax camTta B ceTn "WHTepHeT", OXxBayeHHOE eOuHbIM HaMEpPEHWEM HapyluTens (Hanpumep, B pamkax
OJHOro Martepuana, oOiHOW CTaTbMW, OQHOIO peKrnamMmHoro obobsBNeHns ), obpasyet oHO HapyLUeHue.

Mpumep 1.

B. obpatunca B cya ¢ MCKOM K OOLLECTBY O B3bICKaHWM KOMMEHCALMW 3a HapyLUeHWE WCKINIYMTENBHOMO
npaBa Ha aBe cpoTtorpacdum, KoTopble Ge3 ero cornacus UAM MHOMO 3aKOHHOMO OCHOBAHWSA pa3MelleHbl Ha
HECKONbKUX CTpaHuuax oduumansHoro canTta obliectsa B ceTu "VIHTEpHET", a Takke Ha CTpaHuLax OTBETYMKA B
Tpex coumanbHbIX CeTax (BCero Ha oAMHHaALUaTU CTpaHuuax) B Lensax peknambl pasfnuyHbIX TYPUCTCKUX NPOAYKTOB.
WcTtewu nonaran, 4to pasMep komneHcauum B cootBeTcTBUM ¢ noanyHktom 1 ctaten 1301 'K P® onpepnensetcs
COOTBETCTBEHHO  KOJMMYECTBY WHTEPHET-CTPAHWL, HA KOTOPbIX OTBETYMKOM [JOMYyLIEHO HenpaBOMEpPHOe
ncnonb3oBaHue cotorpacui.

PelweHnem cyga nepsown MHCTaHUMu unckoBble TpeboBaHusa B. ygoBneTBopeHbl yacTuyHo. B nomb3y B. ¢
obLecTBa B3blCKaHa KOMMEHcaUWsa 3a HapyLleHne UCKNIOYUTENBLHOroO npasa, pasmep KOTOPOW onpeaeneH cyaoM
ucxogs M3 KONMYecTBa CriydaeB  HENPaBOMEPHOrO  UCNonb3oBaHus  doTtorpadumini  aBTopcTBa  UCTUA,
COOTBETCTBYIOLLErO KONMMYECTBY TYPUCTCKUX NPOJYKTOB, NPKU pekname KoTopbix dotorpadun Bbiniv Mcnonb30BaHsb.

CyZa OTKNOHWI 4OBOAbI OTBETHYMKA, CChINABLUErOCS Ha COBEPLUEHVE UM OOHOIO HAPYLUEHWUS UCKITHOYUTENBHOMO
npasa mctua npu pasmMelleHnn B cetn "UHTepHeT" boTorpadpuyeckux MpouM3BEeLEHUA B pPeKraMHbIX Lensx,
MOCKOSMbKY CYer, YTO B paccMaTpuvBaeMoM crydae pasmelleHue coTorpacmin 6bin0 HanpaBneHO Ha co3gaHve
fonbLuero cnpoca Ha pasnuyHble yCryru.

Cyn anennsiuMoHHOW UHCTaHUUK, OCcTaBnsAs 6e3 nsMeHeHns pelleHne cyaa nepBoi MHCTaHLMK, yKasarn, 4To
cornacHo nyHkty 65 (ab3ay nepsbiii) noctaHoBneHus MNMneHyma BepxoeHoro Cyaa Poccuinckon ®enepauum ot 23
anpensa 2019 roga N 10 komneHcaumnsa ABMSETCHS Mepon OTBETCTBEHHOCTU 3a (hakT HapyLUeHUsi, OXBaTbiBAEMOro
€0WHCTBOM HaMepeHuii NpaBoHapyLUMTENs.

B abGsauax TpeTbem U 4YeTBepTOM Ha3BaHHOIO MyHKTA PasbACHEHO, YTO PacrnpOCTPaHEHWe HEeCKOMbKUX
maTtepuanbHbIX HOCUTENen npu HenpaBOMEPHOM WCMOMNb30BaHWM OAHOTO pesynsTata  MHTEnNNeKTyanbHOM
AesATenbHOCTW UNW cpedcTsBa UHOMBMAYyanu3auuv CoCTaBnseT OOHO MpaBOHapyLleHWe, ecnv Takoe HapylueHue
OXBaTblBAaeTCA €OUHCTBOM HaMepeHui npaBoHapylmTens (Hanpumep, eOuHoe HaMepeHue HapyluTens
pacnpoCcTpaHnTb NapTMI0 KOHTPadaKTHLIX 3K3EMMNNAPOB OOHOMO MPOU3BEAEHUS UMM KOHTpadaKkTHbIX TOBapoB).
Mpu aToM Kaxpaas caenka Kynnu-npoaaxu (MeHbl, JapeHns) MatepuanbHblX HocuTenei (Kak MOEHTUYHBIX, Tak U
HeT) KBannUUMPYeTCs Kak CaMOCTOATENbHOE HapyLLUEHWE UCKITIYUTENBHOIO NpaBa, ecrv He 4okasaHo eauHCTBO
HamepeHuii NpaBoOHapyLUMTENsl NMPU COBEPLLUEHUN HECKONbKUX caenok. [pu gokasaHHOM eduHCTBE HaMepeHui
NpaBoHAPYLUUTENS KONMUYECTBO KOHTpadaKTHbIX 9K3EMMNIISPOB, TOBApOB (pasmep MmapTuu, Tupaxa, Cepun u Tak
Janee) MOXeT CBUAETENbCTBOBATb O XapakTepe MpaBOHAPYLUIEHUs B LENIOM W MOANEXWT Y4YeTy CydoM npu
onpeaeneHnn KOHKPETHOro pasmepa KoMreHcauum.

Mcxopa ums npmBegeHHbIX pa3'b$|CHeHI/IIZ B KayeCTBe OAHOro npaBOHapyLleHUA MOryT paccmMmaTpuBaTbCA
HECKOJIbKO Clly4daeB UCnosrb3oBaHUA npou3seneHuna ogHUM cnocobom, B AaHHOM cnyyae nytem pgoseneHuna 0o
BCeoObLLEero cBeeHnst, eCnv Takoe HapyLwleHne oxBaTbiBaeTCA €UHCTBOM Hamepean?l Hapywuntens.

OueHnBas KONMYeCTBO HapyLLUEHUIA UCKITIOYMTENbLHOrO npasa b. o6wecTBom, cya anennsuyuoHHON NHCTaHLMK
oTknoHnn posod b., ccbinaewerocs Ha pasmelleHve OByx doTorpacmin Ha HEeCKONbKMX CTpaHuuax cavTta
oTBeTYMKa B ceTu "MIHTepHeT" B KayecTBe COOTBETCTBYHOLLEIO 4YMcna CryvYaeB HapyLeHUs UCKIIOYUTENbHOMO
npaBea, ykasas C y4eToM OnpeaeneHns canTa, NnpuBeaeHHoro B ctatbe 2 PegepansHoro 3akoHa "O6 uHgopmaumn,
WHOPMALIMOHHbLIX TEXHOMOIUAX 1 O 3awwmuTe nHpopmauun”, 4To 4OCTYyN K 3TUM poTorpadmam obecnevmsaercs no
OQHOMY JIOMEHHOMY UMeHU 1 (UnNun) ogHomy ceteBomy agpecy. Cya cyen, YTO UCNOMNb30BaHME OTBETYNKOM OOHOr0
W TOrO Xe pesynbrata MHTENneKTyanbHOW AesaATensHOCTU (ogHoro dotorpadmyeckoro npousseaeHus) no pasHbiM
agpecam ogHoro BeG-cavita B ceTu "MIHTEpHET" C eguHON LieNnblo 00pasyeT eanHyo COBOKYMHOCTb AEACTBUA, OOMH
COCTaB NMpaBOHapyLUeHUs, 3a KOTOpOe UCTeL, BpaBe TpeboBaTb KOMMEHcaLUNN.

OnpegeneHnem kaccaunoHHOro cyga obLuen pucomKUnmM BbIHECEHHbIE MO Aeny cyaeOHble MOCTaHOBMNEHMS
CydoB NepBoy U anennaunMoOHHON UHCTaHLMA OCTaBreHbl 6e3 N3MeHeHus.

(Onpepenexve cynebHol konnerMM no rpaxagaHckum pgenam [lepBoro KaccauMoOHHOro cyda ob6Luen
topucamkumm ot 1 mapta 2023 roga N 88-5668/2023)

Mpumep 2.



WcTtew obpatunca B cyg ¢ TpeboBaHMeM O B3bICKaHUM KOMMEHCALMM 32 HapyLUEHNE UCKMIOYUTENBHOrO Npasa
Ha aBe poTtorpaduun. ctel ykasbiBan, 4To OTBETUMK pa3mecTun dotorpadum Ha 121 cTpaHuue MHTepHeT-canTa,
Ha CTpaHuLUax coumanbHbIX ceTer, crnefoBaTenbHO, OTBETUMK AonycTun 121 HapylueHue UCKNIoYUTENBbHOro npasa
Ha dooTorpadcuu.

PeleHnem cynoa mepBoy MHCTaAHUMM WCKOBble TpeboBaHWUsi yOOBMETBOPEHbl YacTuyHo. Cya npusHanm no
oAHOMY (paKTy HapYLUEHWUS B OTHOLLEHUW KaXXOOoro NpounsBeneHus.

Cyn ycTaHoBun, 4YTO CalT OTBETUYMKA MpeAcTaBnsieT cobon HecKonbko BeG-cTpaHul, o6beauHeHHbIX obLLen
TEMON W OM3afHOM, a TakKKe CBS3aHHbIX Mexay coboW ccbinkamu, Haxogsdwuxcs Ha ogHOM Beb-cepBepe,
00beaNHEHHBIX NOA4 OOHUM aapecoM (OOMEHHBbIM MMeHeM). YKasaHHblA CalT WMMeeT MpsAMble CCbIIKM Ha
coumarnbHble CETU, rOe Takke pasMelleHbl OgHM U Te Xe doTorpacdmm ¢ ogHOM U TOoW Xe MHpopmaumen. Mpun
nepexoge ¢ OOHOW CTpaHuubl Ha Opyryto doTtorpaduyeckue nponsseneHns He meHsTcs. OHKM reHepupyoTcsa 13
OAHoOro thanna u rpyssartca ogHuM doarnom, UMEOT OAUHAKOBOE MECTOMONOXEHNE U OAMHAKOBBIM hopMaT Ha BCex
CTpaHULax JaHHOro canTa, Ha CTpaHuuax coumanbHbix ceTen. [1oaTomy pasmelleHne oTBeTYMKOM hoTorpadmin Ha
121 cTpaHuue WHTEepHeT-CaWTa M Ha CKOOPOWHMPOBAaHHbIX CTPaHMUaxX coumanbHbiX CETEN OXBaTbiBaeTCA
€0VHCTBOM HaMepeHW OTBETYMKA - MPUBIIEYEHUE BHUMAHUSA K WHTEPHET-CANTYy MU K pPa3MELLEHHOM Ha HeM
WHopMaLWK - 1 NPeacTaBnseT cobon oanH (hakT HapyLIEeHNs B OTHOLLEHWUN KaXaoro NponsBeaeHus.

Cya anennsumMoHHON MHCTaHLMKU COrMacuics ¢ Cygom NepBOW MHCTaHUMM U OTMETWI, YTO JoKasaTenbCcTBa
MHOFOKpaTHOro HapyLLIeHUs1 OTBETYMKOM MpaB MUCTLA B MaTepuansl Aena He npeacTtaBneHbl. [JencTBusa oTBeTyMKa
OXBaTbIBalOTCA €AMHbIM HaMepeHueM - pasmelleHne B cetu "MHTepHeT" npuHagnexawmx uctuy dotorpadun c
Lenbio NPMBIIEYEHMST BHUMAHUS NMOTEHUManbHbIX MOKynaTenemn, NOCKorbKy OCHOBHOW AEeATENbHOCTbIO OTBETYMKA
ABMAIOTCA NPOM3BOACTBO M MpoAdaxa pasfvMyHOro CropTUMBHOIO MUTaHUSA, PO3HMYHAs TOProBMS CMOPTUBHBIM
obopynoBaHMeM, CNoOpPTUBHBIMK TOBapaMu.

Cyn anennaumMOHHOM MWHCTaHUUW OTMETUM, 4YTO C YYEeTOM pasbiACHEHWA, W3MNOXEHHbIX B MNyHKTe 65
noctaHoBrneHusa MNneHyma BepxosHoro Cyaa Poccuiickon ®enepauumn ot 23 anpensa 2019 roga N 10, cyn nepson
WHCTaHUUM caenan npaBuibHbIf BbIBO4 O TOM, YTO AEATENbHOCTb OTBETYMKA MO peKriamMe OKasblBAaeMbIX UM yCIyr
no npogaxe CMOpPTMBHOIO MUTAHMS C WUCMOSb3oBaHMEM doTorpadmnyecknx nlobpakeHuin ucTua oxBaTbiBaeTcs
€0VHCTBOM HaMEepEeHWA HapyLuUTENs, O YeM CBUOETENbCTBYIOT OAWHAKOBLIA TEKCT pPeKNaMHbIX OObSABNEHWUN,
obwun obBLEKT pekraMMpoBaHWUsSt YCIyr OTBETYMKA, SMEKTPOHHbIE agpeca [Ansi nepexoda Mo CCbllkam Ha
B3aVMMOCBSI3@aHHbIE MHTEPHET-CTPaHMLbl U HA CTPaHWULIblI COLMarnbHbIX CETEN.

Cy,u, KacCcaLMOHHON MHCTaHLMM COrnacuncs ¢ Bbisogamu CynoB HMXeCToALNnX WHCTaHUMUN.

(deno ApbutpaxHoro cyaa KpacHogapckoro kpas N A32-22933/2020)

23. Ecnn nuuo nytem ckaduBaHus (3anucu B namate OBM) uarotaBnvMBaeT SK3eMMsp Npou3BedeHus,
OOBEOEHHOro 0O BCceoOLwero ceedeHnst nyTem pasMeLleHns ero B cetn "MIHTepHeT" TpeTbuM NUUOoM, TO Kaxgoe
CcKaumMBaHue 3K3emnnspa nponssegeHns obpasyeT caMoCTOATENbHOE HApPYLLIEHNE UCKITHYMTENBHOMO NpaBa Ha Hero
CO CTOPOHbI CKa4MBatoLLEro ero nuua.

WcTtey obpatuncs B cyd C MCKOBbIM 3asiBNIEHMEM K OTBETYMKY O B3bICKAHMW KOMMEHCALMW 33 HapylleHue
WCKIIOYUTENBHOMO NpaBa Ha npousBefeHune. McTtel ccbinancs Ha To, YTO OTBETYMK 3a nnaTty NpousBen 3anvch B
NnamsiTb CBOEIO KOMMbIOTEPA HECKOSbKUX 3K3EMMIISAPOB NPOW3BEAEHUS, pa3MeLLEHHbIX TPETbUM MNULOM B CETU
"MHTepHeT" 6e3 cornacus aBTopa.

PelweHnem cyga B yooBneTBOpeHUn 3asiBrieHHbIX TpeboBaHUin OTKasaHo.

Cya yyen, 4to Mo chakTy 3anmMcy aK3emnssipa 3TOro npom3BeneHus n3 cetn "MIHTepHeT" y TpeTbero nvua
OTBETYMK yXKe paHee Obin NpMBEYEH K rPaXkgaHCKO-NMPaBOBOW OTBETCTBEHHOCTU M B MOMb3y MCTLA C OTBETYMKA
Oblna B3biCkaHa KOMMEHCaUMs 3a HapyLleHVWe WCKMIYUTENBbHOMO MpaBa Ha Mpou3BedeHuMe Ha OCHOBaHWMU
BCTYNMBLLETO B CUIY peLleHns cyaa.

Cy,l:l| anennsaumMoHHON WHCTaHUMK peweHne cyna I'IepBOIZ MHCTAHUMN OTMEHUI, WCKOBbIE Tpe6OBaHMF|
yAOBETBOPUIT1 C YHETOM CrieayroLero.

Mcxopsa n3 absaua naroro nyHkta 89 nocrtaHoBneHus NneHyma BepxoBHoro Cyaa Poccunckon ®enepaunm
ot 23 anpens 2019 roga N 10 nsrotoBneHue ak3emnnsipa NpoM3BEAEHWS, OBEAEHHOrO OO BCEOOLWEro ceedeHus,
TpeTbMMnN nuuamu, B TOM 4YUCe 3annucb 3K3emMnndpa npousBefeHuna Ha HOBbIN SJ'IeKTpOHHbIVI HocuTenb Oe3
cornacus aBTopa, MOXeT ObiTb NPU3HAHO HapyLIEHMEM NPaBOMOYMST HA BOCMpPOU3BEAEHNE, KpOME Cry4daes, Koraa



'K P® ponyckaeTtca cBobogHOe Mcnonb3oBaHne npoussegeHns. Heckonbko (pakToB CkauymMBaHUSA Npov3BeaeHus C
canTa MOryT CBUOETENLCTBOBaTb O MHOXECTBEHHOCTU HapyLLEHWUI Ha CTOPOHE Nonb3oBaTenen aToro canta.

Cya nepBoi MHCTaHUMW, OTKasbiBas B YOOBMNETBOPEHUM TpeBoBaHUii UCTLa, He yyen, 4YTo ucTel TpeGosar
KOMMEHCaLUMio 3a HOBbIN (haKT CKauMBaHWUsi OTBETYMKOM MPOM3BEAEHUS UCTLA, OTIIMYHBLIA OT TOro, KOTOPbIA Gbin
yXXe paHee pacCMOTPEeH CyAOM U1 Mo KOTOPOMY paHee Gbifio BHECEHO peLleHue.

(Mo maTtepmanam npaktukn Cyga no MHTENNEKTyanbHbIM Npasam)

24. lMNMpepocTtaBneHne Ha cante B ceTn "VIHTepHEeT" BO3MOXHOCTM CKayMBaHWUsSi NPOM3BEAEHUSI MOXET ObITb
NPU3HAHO O4HUM ANSLMMCS HapyLUEHWEM WCKIYMTENBHOIMO npaBa Ha 3TO MPOU3BEAEHME CO CTOPOHbI Nnua,
pasmMecTuBLLErO ero B cetn "HTepHeT", BHE 3aBUCMMOCTM OT KONMYECTBa CKaymMBaHuW. KOnn4ectBo ckauvmBaHWi
npounsBedeHnss Mnonb3oBaTensiMM canTa MOXET OblTb YYTEHO Mpu onpedeneHuM pasmepa  KoMreHcauuu,
B3bICKMBAEMOW C NNLA, HE3AaKOHHO Pa3MeCTMBLLErNO NPOn3BedeHne.

WcTtew obpatunca B cyq ¢ TpeboBaHMeM O B3bICKaHUM KOMMEHCALMM 32 HapyLUEHNE UCKMIOYUTENBHOrO nNpasa
Ha Npou3BedeHWe BBMAY NpeocTaBreHns BO3MOXHOCTM ero CKaunmBaHus Ha cante oTBeTyuka B cetn "UHTepHeT"
(bnbnunoTeka anNekTPOHHbIX KHUM 1 ayOUOKHUT), B pe3ynbraTte Yero B okTsiope 2018 roga dmsmdeckoe nuuo ckadano
npou3BegeHne ¢ canTa OTBETYMKA.

PeweHnem cyga nepBOM MHCTAHUUKW, OCTaBfiEHHbIM B cufe cydamu anennisuMoOHHOM U KacCauMOHHOW
MHCTaHUMN, B UCKE OTKa3aHo.

Cynopbl nNepeoit 1 anennsuMOHHON MHCTaHUMUIA 3aKIMoYUKM, YTO B OaHHOM crlydae HapylueHVWe OTBETYMKOM
WCKMIOYMTENbHOIO NpaBa Bbipasunocb B pasMeLLeHUn UM paccMaTpuBaeMoro Npou3BeaeHUss Ha CBOEM UHTEpHeT-
caiite 6e3 cornacusa aeTopa (HenpaBoMepHoe AoBeAeHMe A0 Bceoblero cBefeHus). B pesynbrate aTux OencTeuil
npousBeaeHne GbINo AOCTYNHO AN CKauMBaHWS HEOMpeOeneHHOMY Kpyry N,

ManoxeHHble 06CToATENLCTBA YCTAHOBMEHbI B pamKax Apyroro cygebHoro gena (peweHvwe panoHHOro cyaa
oT 3 gekabpsa 2018 roga), n C OTBETYMKA Ye B3blCKaHa KOMMeHcauus B TBep4OM pasMmepe 3a pasmelleHue
yKa3aHHOrO NPOV3BEAEHWUS Ha calTe ANS CKavyMBaHuS, npuBedllee K CKauyMBaHWIo OPYrvM (PU3NYecKM NuuoM
aToro npouseeneHus B sHeape 2018 roga.

lNockonbKy pa3smelieHHOe Ha cante B ceTu "HTepHeT" npousBegeHne AOCTYMHO HEe KakoMy-TO O4HOMY
OTAENbHOMY MOMb30BaTento, a MobbiM MONb30BaTENAM, MOCELLAWNM YNIOMSIHYTBIA CalT, OTBETYMK, pasMeLlas
npov3BegeHve, npegocTaBuil BO3MOXHOCTb 3a MraTy BOCMPOWM3BECTM Ha CBOMX KOMMbKOTEpax 3IK3emnnsip
npounsBeaeHnst BCeM Xernarwmum. [JaHHoe NpaBoHapyLLEeHNE ABMSIETCS NO CBOEMY XapakTepy ANSLWMMCS.

Mcxoaa ns atoro, Cyabl caenanuv BblBo4 O TOM, YTO OTBETCTBEHHOCTb 3a HapyLleHune, 3a KOTOpoe C OTBETHMKA
yxXe Oblna B3blCkaHa KOMMNeHcaLusl, He MOXET ObITb NOBTOPHO BO3J10XXEHA Ha Hero.

CornacHo ab3auy nstoMy nyHkTta 65 noctaHoBrneHus NneHyma BepxosHoro Cyaa Poccunckon denepaunm
ot 23 anpena 2019 roga N 10 B cnyvyae, ecnv nvuo, NpMBIIEYEHHOE K OTBETCTBEHHOCTU 3a NMpaBOHapyLleHue,
npopormkaeT Mocne 3Toro coBepLuaTh MPOTUBOMpPaBHbIE AEWCTBUSI TOMO XKEe XapakTepa, OHO BHOBb MOXET ObliTb
npuere4eHo K OTBETCTBEHHOCTU 3a Te AeAHUA, KOTOPblie CoBepLUeHbl nocne npuenevyeHnda K OoTBETCTBEHHOCTU.

C ydyeTom 3TOrO, €cnv nuuo, MPUBMEYEHHOE K OTBETCTBEHHOCTM 3a NpPefoCTaBrneHUue BO3MOXHOCTU
cKauMBaHUsl MPOM3BEAEHUS Ha caiiTe, MPOOOIMKAET MOCMe Takoro NpuBIIEYEHUs Npeanaratb Ha 3TOM cawTe TO Xe
camoe npousBefeHve Ans CKauMBaHUsl, OHO BHOBb MOXET ObiTb MPMBMEYEHO K OTBETCTBEHHOCTU 3a AEWCTBUS,
COBEpLUEHHbIE NOCIEe BbIHECEHUSI CYAOM peLueHus no nepeomy Adeny. OgHako YCTaHOBMEHHbIA B JAHHOM Jene
hakT foBeaeHUss npousBedeHVs 0 BCeoOLlero CBedeHWUs OCYLLEeCTBIIEH OTBETYMKOM OO MPUHATMSA pPaioHHbIM
CYyOOM peLleHUss O MPUBMEYEHUM €ro K OTBETCTBEHHOCTM 3a Te Xe OEWCTBMS, MO3TOMY K paccMaTpuBaeMoMy
crnydal nonoxeHuwss ab3aua nAToro nyHkTa 65 noctaHoBneHusa [MneHyma BepxosHoro Cyma Poccunckon
depepauum ot 23 anpens 2019 roga N 10 He NpUMEHUMBI.

Cyﬂ, KaccaLuMOHHOW MHCTaHLUMM OCTaBUN cyp,e6Hb|e aKkTbl 6€3 N3MeHeHus, MOCKOJTbKY (baKT BOCnpounsBeneHus
nonb3oBarternieM 3K3emnrdpa npousBefeHuAa 3a nnaty ABnAeTCcAd b nocrneacresmemM yCTaHOBJIEHHOIO paHee
HapyweHuna WUCKNIYUTENbHOINO nMnpaBa, OcCywecTtBieH [0 npuBlied4eHnda OTBETYMKa K OTBETCTBEHHOCTWU,
crnepgoBartesibHO, OXBaTblBAE€TCA paHee npeabdaBlieHHbIM Tpe6OBaHVIeM O BbllJjiate KoMrneHcauun.

(deno ApbutpaxHoro cyaa ropoga Mocksbl N A40-343405/2019)



25. NameHeHue rpaHuL u (nnn) dopmaTa ucxogHoro gpotorpacmyeckoro npon3seneHus 6e3 BHECEHUS UHbIX
(TBOpYECKUX) MPaBOK B MOMY4YMBLLYIOCA MO pe3ynbrataM Takoro pefakTMpoBaHWUs YacTb HEe NPUBOAUT K CO34aHMUI0
HOBOrO (MPOU3BOAHOMO) NPOU3BEAEHNS.

WcTeu obpatuncs B cyd C NCKOM O B3bICKaHWMM C OTBETYMKA KOMMEHcaunM 3a HEMpaBOMEPHOE pa3meLleHne
doTorpachum Ha canTe U 3a HernpaBOMEPHYK ee nepepaboTky MyTeM WU3MEeHeHust rpaHuy, 1 (unu) copmara
ncxogHoro n3obpaxeHns (kagpuposaHus, obpeskn).

PelweHnem cyaoa nepBoﬁ MHCTaHUMK, OCTaBlIEHHbIM B CUlne CyaoM anennaunMoHHON MHCTaHUMK, 3asiBNEHHOe
Tpe6OBaHl/Ie yaoBneTBOpeHO 4aCTuUYHO, Cyad npu3Han aBa (*)aKTa HapyweHna n 3a KaXablh U3 HUX B3blcKan
KOMMeHcauuno B MMHMMalribHOM pa3mMepe.

B kaccaumoHHOM >xanobe OTBETYMK CCbiNancs Ha HeOOoKa3aHHOCTb nepepaboTku doTorpadmyeckoro
npovsseneHus.

Cyn kaccaunoHHOM MHCTaHLMKU Npy3Han AaHHbI 4oBoa 060CHOBAHHBIM C YYE€TOM CEayHoLWEro.

Ha ocHoBaHnum nognyHkTa 9 nyHkTa 2 ctatbn 1270 K PO ncnonb3oBaHnem npounsBeneHns He3aBMCMMO OT
TOro, COBEPLUAKOTCH COOTBETCTBYIOLLME AENCTBUSA B LIENsAX U3BnedveHus npubbinn nnm 6e3 Takon uenu, cymTarTcs,
B 4aCTHOCTW, nepeBog unu gpyras nepepaboTka npousBegeHus. [pu aTom nog nepepaboTKon Npov3BedeHUs
NMOHMMAaETCs COo3daHWe MpPOU3BOAHOINO npousBegeHus (nytem obpaboTkn, 3KpaHu3auuW, apaHXUPOBKY,
WHCLEHMPOBKN 1 TOMY Nogo6HOro).

C uenbl npaBunbHOW KBanudumkaumm OencTBUA Mo obOpeske (KagpupoBaHuio) doTorpaduyecknx
npov3BedeHnin B KadecTBe nepepaboTku crnegyeT yyecTb, YTO nepepaboTka Mpou3BedeHUs npegnonaraet
co3gaHve HOBOrO (MPOVM3BOAHOMO) MPON3BEAEHUS HA OCHOBE YXXe CyLLECTBYIOLLEIO.

Wcnonb3oBaHne parmeHTta cdotorpadun, Nory4eHHOro B pesynsrate n3MeHeHus rpanuy u (unn) dopmara
(kapgpvipoBaHus, obpeskn) ncxogHoro M3obpaxeHns 6e3 BHECEHWs B HEMO TBOPYECKMX M3MEHEHMUI, no obliemy
npasuny, Henb3s Npu3HaTb nNepepaboTKOW, MOCKOMNbKYy B TAaKOM Criydae HOBOE Mpov3BedeHWe He cos3gaertcs.
N3meHeHue rpaHny n (unu) dpopmata nsobpaxeHunsi dotorpadnyeckoro NponM3BeaeHNs He SBNSETCHA pe3ynbTaTom
TBOpYeckoro Tpyaa. Npw oueHKe AaHHbIX OEACTBUIN OTBETYMKA CyA y4en, YTO B JaHHOM Crlydae U3MeHeHne rpaHuLy
n (nn) popmara NCXOOHOIO M30BPAKEHUS HOCUT UCKIIOYMUTENBHO TEXHUYECKUIA XapakTep, obLuee BnevaTneHve ot
Npoun3BeaeHns He MeHseTCs.

Ha ocHOBaHWM N3NOXEHHOTO CyA KaCCaLuMOHHON MHCTaHUMM NPULLEN K BbIBOAY O TOM, YTO U3MEHEHUE rpaHuLy
n (unun) dopmata (kagpupoBaHue, obpeska) oTorpaumyeckoro npomsBegeHUss MO KpasM He SBhAseTcs
nepepaboTKON 3TOro NPou3BeAeHWsl, NO3TOMY He obpa3syeT HapyLleHus npaBa Ha nepepaboTKy, a UCMoNb30BaHNe
06pesaHHoI dhoTorpachmm 6bINo OCYLLECTBIIEHO NYTEM BOCNPOM3BELEHNS.

CornacHo nyHkTy 56 noctaHoenenus lNneHyma BepxoBHoro Cyma Poccuiickon ®egepauum ot 23 anpens
2019 roga N 10 ncnonb3oBaHue pesyrnbrata MHTENNEKTyanbHOM AEeATENbHOCTU UM CPeACcTBa MHAMBMAYaNn3aumnm
HecKonbkumMu cnocobamu npenctaenaer cobon, no obwemy npaBusly, COOTBETCTBYIOLLEE YMCNO CIyyYaeB
HapyLLEeHWI UCKIMIOYUTENBHOTO Npasa.

Bvmecte ¢ TemM ucnonb3oBaHWe pe3ynbTata WHTENneKTyanbHOW  AesTenbHOCTM Wnu  cpeacTea
VUHOUBMAYyanM3auuM OOHUM  JIMLOM  PasfuuyHbiMKW - criocobamu, HanpabrieHHbIMU Ha [OOCTWXEHUE OpfHOWM
3KOHOMMYECKOW Lienu, o6pasyeT 0HO HapyLLUEeHWE VCKIYUTENbHOrO Npasa. Hanpumep, xpaHeHue Unu nepeBoska
KOHTpachaKTHOro ToBapa MNpu YCIMOBWM, YTO OHM 3aBeplueHbl (aKTUYEeCKUM BBedEeHWeM 3Toro ToBapa B
rpakgaHckuii obopoT TEM JKe IMLOM, SIBMSIOTCS 3/1eMEHTOM BBedEHVsl ToBapa B rpagaHCkuii oGopoT u
OTAENbHbIX HapylleHWn B 3TOM criydyae He o6pasyloT; npogaxa ToBapa C nocrefyloleidn ero OOoCTaBKOM
nokynatento oGpa3syeT 04HO HapyLUEeHWEe UCKIIOYUTENBHOIO Npaea.

B paHHOM criyyae HenpaBoOMepHOe BOCMNpoun3BeeHne NpousBeaeHust SBNAeTCs HeOTbeMIEMbIM SIEMEHTOM
nocrneayLwero HenpPaBoMEpPHOro AOBEAEHUS 3TOr0 MpPoOM3BeAeHMst OO0 BceobLlero cBedeHus, Takve OeNCTBUS
HarnpasreHbl Ha OOHY 9KOHOMMYECKYH Lienb 1 06pa3yloT OAHO HapyLUEHME NO CMbICIY NPUBEAEHHbBIX Pa3bsACHEHWN
lNMneHyma BepxosHoro Cyga Poccunckon ®enepaumn.

Cyd KaccaumOHHOW WHCTaHUMW W3MEHMUIT pelleHue cyda MepBON MHCTaHUMM M MOCTaHOBMeHue cyda
anennsaunoHHON MHCTaHUMKU, NOATBEPAMB Hanuyme B AEWCTBUSIX OTBETYMKA OAHOMO HapyLUEHUS UCKMIOYUTENBHOMO
npaea NyTeMm goBeAeHus A0 BceobLlero ceegeHnsa Ha canTte parmeHTa dpotorpacmm, NonyvyeHHOro B pesyrnesrate
06pe3kun NcxoaHoro n3obpaxeHns 6e3 BHECEHUS UHbIX (TBOPYECKNX) N3MEHEHWIA B NOMYyYEHHbIN (dparMeHT.



(Jena ApbutpaxHoro cyga YensabuHckon obnactm N A76-3831/2022, ApbutpaxHoro cyda Teepckon
obnactn N A66-5107/2022)

26. Ecnu HenpaBomepHoe BocCnpou3BedeHve nNpousBedeHust obpasyeT O0ObEKTMBHO HeobXxoauMmbiii
HeoTbeMIeMbll 3reMeHT Mocreaylolero HenpaBOMEPHOro AOBEAEHUsi 3TOro MNpOoM3BEAeHUs OO0 Bceobulero
CBe[iEHNsl, HO MpX 3TOM HE WMMEET CaMOCTOATENIbHOIO 3KOHOMWYECKOro 3HayeHusl, TO AEWCTBUS MOryT ObiTb
NPU3HaHbl HanpaBNeHHbIMU Ha OHY 3KOHOMMUYECKYHO Liefb U COCTaBNATb OAHO HapyLUeHue.

Mpumep 1.

OOwecTBo - obnagaTenb WCKMYMTENBHOMO MpaBa Ha My3blKalbHble NPOW3BEOEHUSI, UX WUCTONMHEHUS U
doHorpammbl 0OpaTUOCh B Cyd C UCKOM K BnagenbLy cavTta B ceTu "MHTepHeT" o B3biCKaHMU KOMMeHcauun 3a
HapyLleHVEe WCKMYMTENBLHOIO npaea, € ApyrMMu TpeboBaHUAMMW, yKasblBasi, YTO 3TW OOBLEKTbl HE3aKOHHO
BOCMPOW3BOAMIMCb M JOBOOUNNCH OO BCEOOLLIEro cBegeHns Ha JaHHOM canTe. B cBs3n ¢ 3Tum ucteu, ccbinasice
Ha nognyHkT 1 ctatbn 1301 1 noanyHkT 1 ctatbm 1311 'K PO, npocun o B3bickaHMM KomneHcauun B pasmepe 20
000 pybriem 3a HapylUeHMEe WCKITUYUTENBHOIO MnpaBa Ha Kaxabli M3 OOBLEKTOB (Mpou3BeneHue, UCMOSHEHME,
doHorpammy) ucxoga ns 10 000 pybnewn 3a kaxxgoe u3 ABYX HapyLUEHWUA UCKIMIOYMTENBHOMO NpaBa Ha Kaxabli 13
06bEeKTOB, TO €CTb HapyLUEHWUA, JOMYLLEHHbIX NPU UX UCMONb30BaHUM ABYMSI cnocoGamu: npy BOCNpOM3BeaeHUU U
4OBedeHUN 00 BceobLero cBeaeHus.

PelieHnem cyna nepBon MHCTaHUMN B yOOBETBOPEHNN UCKOBbLIX Tpe6OBaHMVI oblecTBa OTKa3aHo.

AI'IeJ'IJ'IFlLI,VIOHHbIM onpeneneHnem cyaa aI'IeJ'IJ'IﬂLLI/IOHHOVI MHCTaHUMN pelleHne cyaa I'IepBOVI WHCTaHUUKN
OTMEHEHO C NpUHATMEM HOBOIo pelleHunda, KOTOPbIM UCKOBbIE Tpe6OBaHVIF| ncTua O B3bICKaHMM KOMMEeHcaunn 3a
HapyLlleHne UCKIMIYNTENbHOIO nNpaesa yaoBneTBOpPEeHbl HaCTUYHO.

Cya anennsauMoHHON MHCTaHLMKN pyKOBOACTBOBancs nyHkTom 3 ctatbn 1252 n crateammu 1301 1 1311 TK PO
W, UCXOAsl N3 PasbsiCHEHWI, U3NOXEHHbIX B MyHKTax 56, 59 n 62 nocrtaHoBneHus lNneHyma BepxoBHoro Cyna
Poccunckon ®epepaumm ot 23 anpens 2019 roga N 10, oueHuB npeacTaBneHHble B MaTepuanbl gena
AoKasaTenbCTBa, Npuen K BbiIBOAY O TOM, YTO B AaHHOM Crfy4yae OEeWCcTBuSA OTBeTYMKa (BocrnpousBedeHue,
AoBefeHne 40 BceobLero CBeAeHWs1) HanpaereHbl Ha JOCTUXKEHNE O4HON 3KOHOMWYECKOW LEenn - pasMeLleHne B
cetn "VIHTepHeT" My3biKanbHbIX NPOU3BeAeHUn, (POHOrpaMM M UCTMOMHEHWUIA, UCKIIOYUTENBHOE NMPaBO Ha KOTOpble
NPUHAZNEXUT UCTLY, C LIeNbto NpUBMNeYEHst BHUMaHNS NOTEHLUManNbHbIX CriylaTenen.

I'IonyquMe BO3HarpaxgeHua dABndaeTca cneacrtBMemM UCnonb3oBaHUA NMpou3BedeHudA, a He crnocobom ero
NCnosnb30BaHUA.

C y4yeTOM U3NOXEHHOro cyd anennsumoHHOM WHCTaHUMWM onpeaennn K B3bICKaHMIO C OTBETYMKA B MOMb3Y
MCTL@ KOMMEHCALMI0 3a HapylleHWe WCKINIOYMTENbHOMO npaBa Ha My3blkarnbHble MPOU3BEAEHUS, UCMOMHEHUS U
oHOrpaMmbl, UCXOAA M3 TOro, YTO OTBETYMKOM AOMYLUEHO B OTHOLUEHUM KaXKOoro M3 OO6bLEeKTOB aBTOPCKUX U
CMEXHbIX NpaB 0AHO HapylleHne (To ecTb ucxoas u3 10 000 pybnen 3a HapyLleHUe UCKMYUTENBHOro npasa Ha
Kaxabli 3 06bEKTOB).

KaccaumoHHbIn cyg oOwen HpucaMKuMM COorfnlacurncs C BbiBOAAaMW Cyda anenfsuMOHHOM WMHCTaHUMKM "
yKasar, 4To Cy4oM anesuIiUMOHHOM MHCTaHLMK YCTaHOBNEH 06OCHOBaHHbIM pasMep KOMMEHcaUmu, nogsexalinm
B3bICKaHWIO C OTBETYMKA, KOTOPbLIA OTBEYAET IoOpUANYECKON NPUPOAE UHCTUTYTa KOMNEHcauun, ABMAETCS pasyMHbIM
n npaBomMepHbiM. CydoM KaCCauUMOHHOW MWHCTAHUUKM anennsuMoHHOEe onpefeneHne cyaa anennsiyuoHHOn
MHCTaHLU MW OCTaBI1€eHO 06e3 n3mMeHeHus.

(Onpepnenenne cynebHoi KonnerMm Mo rpaxaaHckum genam Brtoporo kaccauumoHHoro cyga obuien
topucamkuum ot 18 masa 2023 roga N 88-8984/2023)

Mpumep 2.

Wcreu o6paT|/|ncs=| B Cyd 3a 3aLlMTON UCKITHOHYUTENBHOIO npaea Ha (bOTOI'pa(bI/I‘-IGCKOG npoun3segeHune,
ncnofibdyemoe OTBETYHMKOM MNyTeM BOCnpou3BegeHuA un poseneHuna ao BceobLLero cBedeHMs1 Ha canTe C
Tp66OBaHMeM O B3bICKaHMN KOMNEHCaUNNn.

PelweHnnem cyga nepBoW WMHCTaHUMW, OCTaBMEHHBbIM B CUMEe MOCTAHOBIIEHMEM Cyda anennsiLMoHHOMN
WHCTaHuun, TpeboBaHne yooBNETBOPEHO YacTMyHo. Cya ncxoamn ua 4OKasaHHOCTU UCTLOM MPUHAANEXHOCTU eMy
WCKITIOYNTENBHOrO npaBa Ha doTorpacuyeckoe npomsseneHne u dakta MUCNofnb30BaHMS OTBETYMKOM 3TOro
obbekta nyTem pasmeleHns dotorpapum Ha cante B ceTu "MHTepHet". OTBETUMK 3aKOHHOCTb TaKOro



ncnonb3oBaHNUA HE goKasar.

CornacHo nyHkTy 89 noctaHoBneHus neHyma BepxoBHoro Cyga Poccunckon ®enepauun ot 23 anpens
2019 roga N 10 3anucb 3k3emnnspa MNpoOM3BEOEHUST Ha ONEKTPOHHbIA HOCUTENb C  Mocneaylwmm
npeaocTaBreHnemM gocTyna K 3TOMy Npou3BedeHuto niobomy nuuy n3 nwoboro mecta B ntobdoe Bpems (Hanpumep,
goctyn B cetn "MHTepHeT") npepnctaBnsdeTr cobov OCyLleCcTBNeHME ABYX MNPaBOMOYMIA, BXOOSLIMX B COCTaB
WCKIIOYNTENBHOMO MpaBa, - MpaBOMO4YMS Ha Bocnpou3BegeHve (noanyHkT 1 nyHkta 2 ctatbn 1270 TK PP) u
npaBoMO4Mst Ha [OBeAeHME 40 Bceobuero ceeaeHnst (NognyHKT 11 nyHkTa 2 ctaten 1270 K PO).

BmecTe ¢ Tem, no obluemy npasuny, 6e3 npealwecTByOLLEro BOCNPOM3BEAEHNSI COOTBETCTBYHOLWNIA 0ObEKT
HEeBO3MOXXHO [JOBECTW A0 BCEOOLLEro cBeaeHms.

lMoatomMy nogoOHble OENCcTBUS OXBAaTbIBATCA pPa3bsACHEHWEM, AaHHbIM B MyHKTEe 56 nocTaHoBneHus
lNMneHyma BepxosHoro Cyma Poccuiickon depepauun ot 23 anpens 2019 roga N 10, 1 MoryT ObiTb NpU3HaHbI
OAHMM HapyLlleHneMm, Korga BocnpounsseneHune npomsseneHusa 06BbEKTUBHO OCyLleCcTBNnAeTCcAa Anda nocneayrowero
[0OBefeHns ero 0o BceobLLero ceeeHus.

C y4yeToMm 3TOro cya caenan BbiBog O TOM, YTO AeNCTBMS OTBETUYMKA MO UCMONb30BAHWUIO Ha calTe OAHOM
doTorpacum 06pasyoT 04HO HapyLUeHue.

Cydbl anennsuMoHHOM W KacCauMOHHOW WHCTaHUMW corfacunucb C BblBO4AMW CYAOB NEpBOA U
anennsaunMoHHON MHCTaHUMM O TOM, YTO AENCTBMS OTBETYMKa MO BOCNPOU3BEOEHMIO Obinv OCYLIECTBMEHbI Kak
00BbEKTNBHO HEOOX0AMMbIE AN AOBEAEHMS NPOM3BEAEHNSA A0 BCeobLLEro cBeaeHus.

(Mo maTepuanam npakTukm Cyaa no MHTENNEKTyanbHbIM NpaBam)
Mpumep 3.

Wcteu oGpamncn B Cy4 C UCKOM O B3bICKaHMM KOMMEHCauun 3a HapyLleHUe UCKITIOYUTENIbHOIo npaBsa Ha
MY3blKalibHOE npoun3seneHne B CBA3N C ero ncrnosrib3oBaHMeM Ha MHTEPHET-pecypce OTBEeTHUKa.

Cya nepBovi MHCTaHUMW NpULLEN K BbiBOAY, YTO pa3meLleHne npoussedeHns Ha cepsepe (B namatn OBM) B
uncpposon copme u obecneyeHve OoCTyna K ero MnpoChyLMBaHWUIO MOCETUTENSM COOTBETCTBYIOLLEro caunTa
06pasyoT O4HO HapyLUeHue.

Cynbl anennsiunoHHOM U KacCaLMOHHOW MHCTaHLMIA COMMacunchb ¢ BbIBOAAaMM Cyda NepBOM MHCTAHLMM.

Pa3smelueHune nponssegeHun Ha cepeepe (B namaty 3BM) B umdpoBor hopme 1 obecneveHne goctyna K nx
NPOCIyLUMBAHMIO NOCETUTENSIM COOTBETCTBYIOLLIErO cavTa 0bpasyloT eOuHY COBOKYMHOCTb MOCMeAoBaTeNbHbIX
OENCTBUIA, cnepoBaTenbHO, OAMH COCTaB MpaBOHApYLUEHMS, B CBA3W C YeM B3bICKaHWE C OTBETYMKA ABaXAbl
KOMMEHcaUun 3a Takue [OencTBUsi, Kak BOCMPOM3BEedEeHWe MNpPOM3BEdEHMSI M O0BedeHue ero [0 Bceobluero
cBefeHuUs, NPOTUBOPEYUUT XapakTepy CMNOPHbIX NMPaBOOTHOLUEHUIA 1 MPaBOBOW NO3ULINK, U3MNOXEHHON B NyHKTe 56
noctaHoBrneHusa NneHyma BepxosHoro Cyna Poccuiickon ®epepauun ot 23 anpens 2019 roga N 10.

(Mo maTtepmanam npaktukn Cyga no MHTENNEKTyanbHbIM NpaBam)

27. B cnyyae HenpaBOMEPHOrO MCMONb30BaHNS NPOU3BEAEHWS, B OTHOLLUEHUN KOTOPOrO HEeYyCTaHOBMEHHbIM
nvuoM yganeHa wnuv usMeHeHa UWHdopmaums o6 aBTopckoM npaBe (MognyHKT 2 nyHkta 2 ctatem 1300
IpaxpaaHckoro kogekca Poccunckon degepaumm), KOMNeHcaums B3bICKMBAETCA 3a OAHO HapyLweHune (ctatea 1301,
nyHkT 3 ctatbum 1252 [paxpgaHckoro kogekca Poccuiickon depepauuu). Mcnonb3oBaHue npousBedeHuss ¢
yaaneHHon nHdopmaunen yduTbIBaeTcsa nNpu onpegeneHny pasmepa KoMneHcaumm.

Uctey obpatunca B cyg ¢ TpeboBaHMEM O B3bICKGHUM KOMMEHCAUMM C OTBETYMKa 3a HernpaBOMEpHoe
Mcnonb3oBaHWe ogHon ooTorpadumn Ha canTe OTBETYMKA.

Uctely paccuMtan KoMMeHcaumlo WCXoAst M3 TOro, YTO MMEKT MECTO [Ba HapyleHus: JoBedeHue
doTtorpadum oo Bceobulero ceeaeHus (ctatea 1301 MK P®) n poseaeHne fo Bceobuyero ceegerns otorpaduu,
B OTHOLLEHMWN KOTOPOW yaaneHa nHgopmaums od aBTopckomM npase (noanyHKT 2 nyHkta 2 ctaten 1300 MK PO).

Takum o6pasom, ucTel nonarasn, YTo MMEKT MeCTO [Ba HapyLUEHUs, 33 KaXXgoe U3 KOTOPbIX OH UMEeeT NpaBo
B3bICKaTb KOMMEHcaLMIO.



Cya nepBoit MHCTAHUMW YOOBNETBOPW TpeboBaHUe MOMHOCTLIO, B3biCKAaB KOMMEHcaUMio 3a ABa yKasaHHbIX
HapyLweHusi. Takum obpasom, cyn nNepBor MHCTAHUMKN KBanuuLMpoBan pasmelleHne Ha caite doTtorpacdumn 6es
nHgpopMaLmm 06 aBTOpPCTBE B Ka4eCTBE CaMOCTOATENbHOMO HapyLUEHUS.

Cyn anennsunoHHON MHCTaHUUKU OCTaBUI peLleHne B curne.

Cy,EI| KacCcauMOHHOW MHCTaHLUUN OTMEHWI aKThbl CynoB HMXeCToALNnX WMHCTaHUUA " Hanpasun aeno Ha HoBoe
paccMmoTpeHune.

Cyd KkaccauMOHHOW WHCTaHuuMuM obpaTuin BHMMaHue Ha HeoOXOAMMOCTb Haanexaiwew ksanudukaumm
OENCTBUIA MO Ucnonb3oBaHuo oTorpadui ¢ yaaneHHon nidopmaumen o6 astopckom npaee. CoOTBETCTBYHOLLNE
OENCTBUSI OXBATbLIBAKOTCA NOAMYHKTOM 2 nyHkTa 2 ctatbn 1300 K Po.

Mo nognyHkTy 2 nyHkta 2 ctatb 1300 MK PP k OTBETCTBEHHOCTM MOXET ObITb NPUBIIEYEHO NNLIO, KOTOPOE
MCnonb3yeT NPON3BELAEHNE C YOANEHHON UM U3MEHEHHON nHdopmaumen od aBTopckoM npase. CrnegoBaTernbHO,
CyA He OLIEHUBAET, KTO yaanun unv nameHun mHcgpopmaumio 06 aBTopckoM npase. [ns ksanudukaumm genctsmn
OTBETYMKA B KayeCTBe HapyLleHus, NpeayCcMOTPeHHOro nognyHkTom 2 nyHkta 2 ctaten 1300 MK P®, goctaToyHo
Hanunyuns camoro no cebe cakTa NcNonb30BaHUSA NPOM3BEAEHMS, B OTHOLLEHUN KOTOPOro yKa3aHHas MHopmaumst
Obina yganeHa.

Mpn aTOM Cya KacCauMOHHOW WHCTAHUUM WCXOAUT U3 HEBO3MOXHOCTU OOHOBPEMEHHOrO B3bICKAHUSA
KOMMeHcaunn 1 3a HenpaBoOMepPHOE UCMONb30BaHNe NpoussedeHns no obwmum ocHoBaHuaM (ctatea 1301, nyHKT 3
ctatbn 1252 TK P®), u 3a HenpaBomMepHoe WCMOMb30BaHWE MpPOU3BEAEHNS, B OTHOLUEHUM KOTOPOro
HEYCTaHOBIEHHbIM NULIOM yaaneHa WnvM uaMeHeHa uHdopmaums o0 aBTOpCKOM MpaBe (MoAMYHKT 2 nyHkTa 2
ctaten 1300 MK P®), B cutyaumm, korga peyb naet 06 ogHOM 1 TOM e dhakTe UCMonb30BaHus.

[na cnyyaeB, korga vcnornb3oBaHME OObekTa Kak TakoBoe (Kak ¢ mHdopmaumen ob aBtope, Tak u 6e3
TakoBoOW) ocyllecTensieTcsa 6e3 cornacus npaBoobnagaTens, OTCyTCTBME MHGOPMauMn o6 aBTOPCKOM MpaBe He
obpasyeT camMoCTOATENbHOrO HapywleHus, "nornowasck” (akToM HENpaBOMEPHOro MCMoNb30BaHWsl OObekTa.
Hanuuve yganeHHOW nnn nameHeHHon nHpopmaumm 06 aBTOPCKOM npase B TaKOM CUTYaLMU MOXET BbITb YYTEHO
npu onpeaeneHnm pasmepa KomneHcaumu.

B oTtnvune OT 9TOro caMOCTOSITENbHOE yAaneHue Wnn M3MeHeHvne MHdgopMauum ob aBTOpCKOM npase
(mognyHkT 1 nyHkTa 2 ctatbn 1300 K P®) obpasyeT otgenbHoe HapylleHue. B cBssau ¢ aTuM 3a HapylleHus
noanyHkta 1 n noanyHkta 2 nyHkTta 2 ctatbn 1300 K PP koMneHcauus MOXeT ObITb B3bICKaHa 3a Kaxgoe 13 aTux
HapyLweHun. 3T ABa BMAA HapyLUEHU B COOTHOLUEHUU APYr C APYrOM HOCAT CaMOCTOSATENbHbIN XapakTep (MyHKT
40 O6sopa cygebHonm npaktukn BepxoBHoro Cyma Poccuiickon ®epepauum N 3 (2019), yTBepxaeHHOro
Mpe3nguymom BepxoBHoro Cypa Poccuiickon ®epepaumm 27 Hoabpa 2019 roga). AHanornmyHbiM obpasom 3a
HapyweHue noanyHkta 1 nyHkta 2 ctatem 1300 K P® (yoaneHue nnun nsmeHeHvne vHgopmMauumnm o6 aBTOPCKOM
npaBe) N 3a HapyLUeHWe MWCKMYUTENbHOro npasa no oblimm ocHoBaHuaM (ctates 1301 K P®) komneHcauus
MOXeT ObiTb B3biCKaHa 3a Kaxgoe HapyleHue. B gaHHOM criydae komneHcauusi NPUMEHSIETCA 3a OA4MH Cry4van
HapyLWeHUs UCKMIOYUTENBHOrO npaBa M 3a OAMH cheuuarnbHO MNpefyCMOTPEHHbIN 3aKOHOM Ccriyyan, korga
KOMMeHcaunsi BO3MOXHa HE3aBUCUMO OT HaPYLLEHWUS] UCKITKOYUTENBHOTO Nnpaea.

(Mo maTtepmanam npaktukn Cyga no MHTENNEKTyanbHbIM NpaBam)

28. lNMpepnoxeHne K npogaxe KOHTpad)aKTHOro mMarepuanbHOro HOCUTENS M ero npogaxa obpasylT OgHO
HapyLleHWe NpaBoOMOYMS Ha PacnpoCcTpaHeHWe BHe 3aBWCMMOCTM OT TOro, OCYLLECTBISIOTCS OHW B OOQHOM MecTe
(Ha ogHOM canTe) unu B pasHblx MecTax (MpPeanoxeHue - Ha canTe, NPOAaxa - B TOProBOM TOYKE).

WcTey obpatunca B cyq ¢ TpeboBaHNEM O B3bICKaHUM koMneHcaumm B pasmepe 700 000 pybnewn conngapHo
c obLlecTBa M C UHAMBUAYANbHOTO NpeanpvHUMaTens 3a HenpaBoMeEpPHOE MCMOoNb3oBaHWe npouasegeHus. Mcrey
cCbiflanca Ha TO, YTO OTBETYMKM Ha CalTe npegraralT K MPOAaXe W peanuayroT Npogykumioo, Ha KOTOpPOM
n3obpaxkeHo nNpounsseneHne n3odpasnTenbLHOrO MCKYCCTBA.

Cya nepBoW MHCTaHLMKU C y4eToM nonoxeHun nognyHkta 1 ctaten 1301 K PP ynoenetsopun TpeboBaHune
YacTUYHO, onpedenun pasmep komneHcauun B pasmepe 100 000 py6nen, u3 Hux B3bickan 80 000 pybnewn c
obwectea n 20 000 pybnen - ¢ wHAMBMAOyanbHoro npegnpuHumatens. Cyn ycTaHoBWII, YTO OOLLECTBO
OCYLLECTBIISIET MNPEANIOKEHNEe K Mpogaxe YyKaszaHHOW npoaykKumMu, a WHAMBWAYasbHbIA MpeanpuHMMaTenb
OCYLLECTBIISIET €€ peanunsauuio.

Cyn anennaunmoHHOW MHCTaHUUKW pelleHue cyda NepBON MHCTaHLMKM M3MeHWn, B3bickan ¢ otBetymkoB 100



000 pybnewn conupapHo. Mo mMHeHMIO cyda, coBepLuasi NPOTUBONPAaBHbIE AENCTBUS, OTBETYMKM OCYLLECTBSNN
OeaTenbHOCTb coBMecTHO. OBLecTBO pa3mMecTurno Ha canTte B ceTn "UHTepHeT" nHdopmaumio o npogykumum, a
TaKke npegnarano AaHHy NPOAYKLMIO K Npoaaxe, a UHAUBMAYaNbHbIN NpegnpuHuMaTtens OCyLLEeCTBU Npoaaxy
(peanusaumio) npoaykumun. TOT pakT, YTO KaXdbl U3 OTBETYMKOB COBEpLUANT pasHble AENCTBUS, HE WCKIOYaeT
HanpaBneHHOCTM Takux OEWCTBUA Ha OOCTUXEHUE €OUHOro pesyrbrarta - peanv3aunio MaTepuanbHOro HOCUTENS.
Mpu ykasaHHbIX OOCTOATENbLCTBAX MCTEl OOOCHOBaHHO 3asiBuUIT TpeboBaHMs O COMMAAPHOM  B3bICKAHUK
KOMMeHcaumn, He pasgenssd TpeboBaHMSA B OTHOLLUEHWM KaXOoro M3 OTBETYMKOB, MOCKONbKY WX OENCTBMSA Oblnu
HanpaereHbl Ha JOCTMXXEHME OOgHON Lenu (peanusaunst KOHTpadakTHOM NPoayKUmMK).

B cnyyae npegnoxeHusa K npogaxe W Npogaxu KOHTpadakTHOro maTtepuarnbHOr0 HOCUTENsSl OTCYTCTBYET
NCnonb3oBaHWe pesyrnbrata UHTENMeKTyanbHON OeATenbHOCTU UNK CPeacTBa WMHAMBMAOyanu3auun HECKONbKUMM
crnocobamu, NoaToMy NyHKT 56 noctaHoeneHus MNneHyma BepxosHoro Cyaa Poccuiickon ®epepaunm ot 23 anpenst
2019 roga N 10 k Takon cuTyauumn He NPUMEHUM.

MpegnoxeHne Kk npoaaxe KOHTpadakTHOro MaTepuanbHOrO HOCUTENsS OXBAaTbiBAETCS NPaBOMOYMEM Ha
pacnpocTpaHeHne npousBeaeHns (NyHKT 91 noctaHoBneHus MNneHyma BepxosHoro Cyna Poccunckon depgepaumm
ot 23 anpensa 2019 roga N 10) u, 6yayum coenanHbiM 6e3 cornacusa npasoobnagarens, yxe obpasyeT HapyLleHne
WCKIMIOYNTENBHOrO npasa. AKUEeNnT 3TOro NpeanoXeHust HOBOrO HapyleHust He obpasyeT. PaBHbiM obpasom B
COCTaB TOrO Xe HapyLleHus1 BKNoyaeTcsa hakTnyeckas nepegada toBapa nokynarenio.

Cyn KaccauMoHHOM UHCTaHLUMM OCTaBWI NOCTAHOBMEHME cyaa anennsaumoHHON MHCTaHUMK B Cune.
(Jeno ApbuTtpaxHoro cyga ropoga Mocksbl N A40-203904/2019)

29. Wcnonb3oBaHne ob6beKkTa WHTENMeKTyanbHblX MpaB HECKONbKUMMK MOcrneaoBaTerbHbIMU  crnocobamu
pasnuyHbIMK NULaMyM camo Mo cebe He MCKIoYaeT BO3MOXHOCTb MPU3HATb UX OEWCTBUS OQHUM HapyLleHWEeM
WCKMNIOYMTENBHOMO NpaBa, eCcriv Takue nvua gokasanu, 4To 4eNCTBOBanM COBMECTHO.

McTeuy obpartuncsa B cyd 3a 3alWUTON UCKIMIOYMTENBHOrO MpaBa Ha dotorpadmnyveckme npounsBedeHus,
nonarasi, Yto OTBETUMKM (OOLLECTBO M €ro YYaCTHUK, Takke SABMSOLWUNCA reHeparnbHbIM UPEKTOPOM) HE3AKOHHO
MCMoNb30Bann Nx HECKONbKUMK cnocobamu (BOCNpoOM3BEAEHME U JOBEAEHME OO BCEOOLLEro CBeaeHs).

PelweHnem cyoa I'IepBOI7| MHCTaHUMN, OCTaBNEeHHbIM B CcuUie CyaoM anennaunoHHON NHCTaHLUMK, 3as8BNEHHbIE
TpeGOBaHMH yAoBneTBOPEHbl HaCTUYHO. C OoTBETYMKOB KOMMEHCaLMS B3biCKaHa conmnaapHo.

Cygbl yctaHoBunu, 4To dotorpachmm pasmelleHbl Ha canTe obuwectBa (OTBETYMK 1) nog AOMEHOM,
aAMWHNCTPATOPOM KOTOPOro BbICTYMasn PyKOBOAUTENb U €OUHCTBEHHbIA YYAaCTHUK 3TOro obliecTtBa (OTBETUMK 2).
Kpome Toro, npegcraBuTenb MCTLA 3anpocuil KOMMEPYECKOe MpeanoXeHue yepes canT obLiecTBa, B OTBET Ha
KOTOpOE MOny4Yusi 3NeKTPOHHOE NUCbMO, MOAMNWCAHHOEe pyKoBoAuTeNneMm oOLiecTBa U coAepallee YyKaszaHHYH
doTtorpadhuto.

Cyobl MpuwmnM K TOMY BbIBOA4Y, YTO MCMNOMb30BaHME OTBETYMKaMu oTorpadoum  HECKONbKMMM
nocnegoBaTenbHbIMM Cnocobamy OCYLLEeCTBMNEHO ANA pas3MelleHus B ceTu "MIHTepHeT" npuHagnexawimx ucTtuy
doTorpacun € Lenbio NpuBRnevYeHUss BHAMaHUA NoTeHUManbHbIX nokynatenen. [o3tomy B JaHHOM cryyae 3Tu
AencTBnst 06pasyroT 0OHO HapyLLEHWeE.

Copepxalleecs B nyHkTe 56 noctaHosneHusa neHyma BepxosHoro Cyana Poccuiickon ®egepaumm ot 23
anpena 2019 rogpa N 10 pasbsacHeHMe NPUMEHMMO K CUTyauuu, Korga nocrnefoBaTernbHble OEWCTBUS MO
MCMNOMb30BaHMIO OAHOMO M TOrO e 00beKTa ABMAITCA COrMacoBaHHbLIMU AEACTBUSIMU ABYX apdUNMpoBaHHbIX ML,
coBepllaeMbiMn B 06LleM uHTepece. B gaHHOM criydae Takue nuua HecyT CONMMOAPHYK OTBETCTBEHHOCTb Ha
OCHOBaHWM nyHkTa 6.1 ctatbn 1252 TK Po.

Mockonbky [OEWCTBUST OblMM  OCYLLECTBMEHbl ABYMSI fMUAMW  COBMECTHO, Cyabl NpuU3Hanu, 4to
OTBETCTBEHHOCTb OTBETYMKM [OMKHbl HECTU CONuAapHO: B COOTBETCTBUM C NpUBEOEHHbIM B MyHKTE 71
noctaHosneHusa [MneHyma BepxosHoro Cygma Poccuiickon ®epepauumn ot 23 anpensa 2019 rogpa N 10
pa3bsiCHEHNEM TMOSOXEHWE O COMUAAPHOW OTBETCTBEHHOCTM MNPUMEHSIETCA B Cry4asix, Korga HapylleHue
WCKITIOYUTENBHOMO NpaBa MMENOo MECTO B pe3ynbraTe COBMECTHBLIX AENCTBMI HECKOMbKUX UL, HamnpaBMneHHbIX Ha
AOCTWXKEHWEe eAMHOro pesynerara.

(deno ApbutpaxHoro cyga Pecnybnukm bawkoptoctadH N A07-5220/2019)

UHble cnocobbl 3aluUThbI AdBTOPCKUX U CMEXHbIX npaB



30. B cnyyae pasmeLlleHMs UnM MHOTO UCMOMb30BaHMSA Ha canTe B ceTu "MHTepHeT" npousBegeHns nnm
0o6beKkTa CMeXHbIX nNpaB 6e3 ykasaHus ero aBTopa WM C HapyLleHUMEM WHbIX JIMYHbIX HEUMYLLECTBEHHbIX NpaB
aBTOpa cya B cooTBeTcTBUM C nyHKTOM 1 cTtatbmn 1251 [paxgaHckoro kopekca Poccuiickon depepaumm MOXeT
BO3MOXWUTb Ha Hapywmtensa 0083aHHOCTb [OEHEXHOW KOMMEHCauun MoparnbHOro Bpeda, B TOM 4ucre ecnv
WCKIIOYUTENBHOE NMPAaBo Ha 3TO NMPOU3BEAEHNE aBTOPY HE NPUHALNEXUT.

Mpumep 1.

. 06paTI/IJ'IaCb B Cyad C MCKOM K uHAuBUOyalnbHOMY npeanpuHMMartento O B3bICKAHMU KOMMEeHCauun 3a
HapyLlleHne NUCKIIYUTENIbHOIO npaesa Ha cbOTorpacbmquKme npon3BegeHna n KomneHcaumm moparnbHOro Bpeaa.

B obocHoBaHue unckoBbix TpeboBaHun [0. ykasbiBana, YTO €0 BbIMOMHEHbl U pasMeLleHbl Ha canTe B CeTu
"nTepHeT" (poTorpacbum npuHagnexawen en KeapTupbl B Uenax ee npogaxu. MHavsBuayanbHbIM
npegnpuvHumatenem 6e3 cornacus [1. pasmelleHbl Ha WHbIX WHTEPHEeT-caWTax obbsABneHus o npogaxe
npuvHagnexawen [. ksapTupbl, B KayecTBe WNMIOCTPauUMM K KOTOpPbIM MCMOMb30BaHbl Te e doTorpadgum,
BbiNONHeHHble [. lMpu aTOM Kakue-nnbo NpPaBOOTHOLLUEHWS MeEXAy CTOpPOHaMu crnopa Mo MoBo4y Npodaxu
yKa3aHHOW KBapTUpbl OTCYTCTBOBArMW.

PelueHvem cyma nepBol WMHCTaAHUMW, C KOTOPbIM COIMMacunuch cyd anennsuuMoHHOW WHCTaHUUU WU
KaccaLUWOHHBbIN cyn obLeit pucankLmm, 4acTUYHO YAOBMNETBOpPeHbl TpeboBaHNns [l. 0 B3biCKaHUM KOMMeHcauun 3a
HapylleHWe WCKMIOYMTENBHOrO MNpaBa Ha MNpPOWU3BEdeHWsl, B YOOBMETBOPEHMM TpeBoBaHMsA O KOMMeHcaumm
mMopanbHoro Bpega [. otkasaHo. Cya cuyen, 4YTO HapylleHHble npasa [l. He OTHOCATCH K NUYHbIM
HEeMMYLLECTBEHHbIM MpasaM aBTopa, NPU HapyLleHWX KOTOPbIX BO3MOXHO B3bICKaHMe KOMMeHcaluM MoparbHOro
Bpeaa.

Cyne6Has konnervsi no rpaxaaHckum genam BepxoeHoro Cyaa Poccuiickoin denepaumm npusHana BbiBoabl
cynebHbIX MHCTaHLMI OLIMGOYHBIMI NO CreayoLwUM OCHOBaHUSM.

B nyHkTe 32 noctaHoeneHus NneHyma BepxosHoro Cyaa Poccuiickon ®egepauun ot 23 anpensa 2019 roga
N 10 pasbscHeHO, YTO B COOTBETCTBUM C MONOXEHUAMU YacTu YetBepton K PO TepmuHOM "mHTEnnekTyanbHas
COBCTBEHHOCTL" OXBaTbIBAIOTCA TOMbKO CaMW pe3ynbTaTbl UHTENNEeKTyanbHON AeATENbHOCTU U NpPUPaBHEHHbIE K
HUM cpefcTBa MHAMBUAYaNU3aLnn, HO He npasa Ha Hux (ctatbsa 1225 K P®). Ha pesynsrathl MHTENNEKTyansHom
OEATENbHOCTN M NPUPABHEHHbBIE K HUM CPeACTBa MHAMBMAYaNM3aumm (MHTENNEKTyarnbHy0 COOCTBEHHOCTL) B CUMyY
ctatbh 1226 'K P® npusHatoTcsl MHTENNEKTYanbHbIE NpaBa, KOTOPbIE BKIOYAOT B cebs NCKMOYMTENBHOE NpaBo,
ABMAIOLLEECH MMYLLECTBEHHLIM MPABOM, a TaKKe NNYHbIE HEMMYLLECTBEHHbIE NpaBa (MpaBo aBTOPCTBAa, MPaBO Ha
UMSl, NPaBO Ha HEMPUKOCHOBEHHOCTb MpOU3BedeHusl, NpaBo Ha obHapodoBaHWe, MpPaBO Ha OT3biB, NPaBO Ha
HEMPUKOCHOBEHHOCTb MCMOMHEHUS) U MHbIE MpaBa (Hanpumep, MpaBO CNegOBaHUA, MpaBO AOCTyna, NpaBo Ha
BO3HarpaxgeHuve 3a cny>ebHbin pesynbsraT UHTENNEeKTyansHON AeATeNbHOCTU, NPaBo Ha 3awuTy OOHOrpaMmbl OT
NCKaXXeHUs Npu ee UCnonb30BaHMK, NpaBo Ha Nnony4veHne nateHTa v gp.). [py 3TOM NMYHbIE HEVMYLLIECTBEHHbIE U
WHble NMpaBa BO3HWKAIOT M NOANEXaT 3allMTe TONbKO B Criyyasix, Korga OHM cneumarnbHO NMOMMEHOBaHbI U MX OXpaHa
yCTaHoOBMNeHa nonoxeHnsMmun 4vactn 4yetseptom K P® o0 KOHKpeTHOM BMAe pesynbTaToB WHTENNEKTyarbHON
AeATenbHOCTM UNN CPEACTB NHAMBMAYaNU3aLunn.

B cuny nyHkta 1 ctatbm 1251 K P® B cnyyae HapylleHWUsl NMYHbIX HEUMYLLIECTBEHHbIX NpaB aBTopa uX
3awmTa OCyLLEeCTBSETCS, B YACTHOCTU, NyTeM NPU3HaHWsA npasa, BOCCTAHOBNEHNSA NOMOXEHUS, CYLLEeCTBOBaBLUErO
A0 HapylleHus npasa, npeceyvyeHns AeVCTBWIM, HapyLlalowWmMX MpaBo MMM CO3AaWUX Yrposy ero HapyLlueHwus,
KOMnNeHcaumm mopansHoro Bpeaa, nyénmkaummn pelleHns cyaa o0 AOMYLEHHOM HapyLUeHUN.

3almTa rpaxgaHckmx npas nyTem KOMMEHcauum mMopanbHOro Bpefa npeaycMoTpeHa Takke ctatben 12 K
Po.

ABTOpY NMpou3BedeHns NpuHagnexar cnegytowme npasa: 1) NCKNIOYNTENBHOE NPaBO Ha NpousBedeHue; 2)
npaBo aBTOPCTBA; 3) MpaBO aBTOpa Ha WMMs; 4) NpaBO Ha HENPUKOCHOBEHHOCTb NPOu3BeAeHus; 5) npasBo Ha
obHapogoBaHue npoussefeHns (MyHKT 2 ctatbn 1255 K PO).

B nyHkte 1 cratbm 1265 K P® ykasaHo, 4TO npaBO aBTOpPCTBa - MpaBO MpuU3HaBaTbCH aBTOPOM
npoun3BedeHns 1 NpaBo aBTopa Ha UMS1 - NPaBO MCMONb30BaTh UIM pa3pellaTb NCMNofb30BaHWe NPoOn3BeaeHNs nopg
CBOMM MMEHEM, NOA BbIMbILLMIEHHBIM MMEHEM (NCEBAOHUMOM) uUnu 6e3 ykazaHUs UMEHW, TO eCTb aHOHWMHO,
HeoTYyXXAaeMbl W HenepedaBaeMbl, B TOM 4uCfe Mpu nepejade Apyromy nvuy WAM nepexoge K Hemy
WCKITIOUNTENBHOIO MpaBa Ha NpPOM3BEAEHME W MpU NpPefoCTaBleHuM LpYyroMy nvuy MpaBa  MCMONb30BaHUS



npoun3eeneHus. OTkas ot aTnx npaB HUYTOXEH.

CornacHo nyHkty 1 ctatem 1266 K P® He ponyckaercss 6e3 cornacusi aBTopa BHECEHME B €ro
npoussefeHne W3MEHEeHWW, COKpaLLEeHWA W OONOMHEHMN, CHabXeHne Npou3BedeHWs Mpu ero UCMoSb30BaHUu
UNNCTPaUnAMK, NpeancnoBmMem, NOCnecrioBUeM, KOMMEHTapUaMN Unn KakMuMu 6bl TO HU ObINIo NOSICHEHUSMM
(NpaBo Ha HENPUKOCHOBEHHOCTb NPOU3BEaEHUS).

Kak pasbsicHeHo B ab3aue BTOpoMm nyHkTa 87 nocTtaHoeneHusi NneHyma BepxoBHoro Cyma Poccuiickon
Pepnepaumm ot 23 anpenst 2019 roga N 10, npaBo Ha HENPUKOCHOBEHHOCTb Npoun3BeaeHus (ab3al, nepBbl MyHKTa
1 ctatbn 1266 K P®) kacaeTcsa TakMx M3MEHEHUN NPOU3BEAEHUs, KOTOpble He CBf3aHbl C CO34aHMEM HOBOMO
npou3BefeHns Ha ocHoBe uMmetolerocst. COOTBETCTBYOLLME M3MEHEHWUsI JOMycKalTca C cornacus asTopa (Mnu
WHOro fnua B cryvae, NnpegycMoTpeHHOM ab3aueM BTopbiM nyHkTa 1 ctatbn 1266 K PP), KoTopoe A0MmKHO ObIThb
onpeneneHHo BblpaxeHo. [pu oTCyTCTBUM OOKa3aTeNbCTB TOro, YTo cornacue 6bifno onpeaeneHHo BbipaXXeHo, OHO
He cuMTaeTcs MosTyYeHHbIM.

CygebHbiMM MHCTaHUMAMW He Bbinu ydTeHbl ccbinkn [1. B obocHoBaHue TpeboBaHMA O KOMMeHcauuu
MoparnbHOro Bpeda Ha TO, YTO MHAMBWUAYarnbHbIN NpeanpuHuMaTtens Npyu HE3aKOHHOM MCMONb30BaHUN YKa3aHHbIX
doTorpadunii He TONbKO He yKasan WCTUa B KavyecTBe aBTopa, HO M HaHeC Ha HUX CBOW JIOrOTUM, YeM HapyLuun
NMYHble HeuMmylleCTBeHHble MpaBa MCcTua (NpaBoO aBTOPCTBA, NPaBO Ha WMs, MPaBO Ha HEMPWKOCHOBEHHOCTb
npou3BegeHns).

MpyHMMasi BO BHMMaHue uanoxeHHoe, CygebHasa komnervs no rpaxgaHckum genam BepxosHoro Cyaa
Poccunckon depepauumn OTMEHUna anennsiuMoHHOEe onpedeneHne cyda anennsiuMOHHOM  MHCTaHUuKn 1
onpegeneHve KacCaumoHHOro cyaa obLien pucaMkuMM M Hanpasuna [eno Ha HOBOE pacCMOTpEHME B CyA
anennsuMoHHOM UHCTaHLUMN.

(Onpenenenne CynebHow konmerum no rpaxgaHckum genam BepxosHoro Cyga Poccunckon ®enepauun ot
20 ceHTabpst 2022 roga N 58-KIM22-7-K9)

Mpumep 2.

C. obpatuncsa B cyg C UCKOM K BnagenbLy canta B ceTu "MHTepHeT" 0 komMneHcauun MoparnbHOro Bpeaa,
yKkasaB, YTO Ha JaHHOM calTe B OTCYTCTBME corfnacusi npaBoobnagarenst Unm MHOro 3akOHHOro OCHOBaHuA 1 6e3
yKasaHusi aBTopa pasmelleHa dotorpadus, cosgaHHas C. B pamkax UCMOMHEHWUs] TPyAOBbIX 00A3aHHOCTEN Mo
TPYAOBOMY AOroBOpPY C OOLLECTBOM - CPEACTBOM MacCcoBOW MHopmMauun. NCKmoumTenbHOe NpaBo Ha YKa3aHHYHo
doTorpaduto NpuHagnexmT paboTogartento-ooLecTsy.

PaHee BCTYNMBLUMM B 3aKOHHYIO CUNY pelleHMeM apOMTpaXkHOro cyda B nonb3y o6LecTBa C OTBETYMKA
B3blCKaHa KOMMNEHcauus 3a HapylleHWe WUCKIIYMTENBHOrO npaBa B CBS3M C HErnpaBOMEPHbIM UCMOMb30BaHUEM
Ha3BaHHOW poTorpadmu.

PelleHnem cyga nepBoW MHCTAHUMKM B yOOBNETBOPEHUM MCKOBbIX TpeboBaHwui C. Kk BragenbLy canta
OTKa3aHo. Cy,D, npuwen K BbiBOOY ob OTCYyTCTBUU OCHOBaHUN aona ynoBrneTBopeHnA UCKa O KoMMeHcauuun
MOpanbHOro Bpeda, nockonbky C., SIBNASCb aBTOPOM Yyka3aHHOW dhoTtorpadmm, nepegan CBOE MCKMYUTENbHOE
npaso paboTtogarento, Npasa KOTOPOro yxxe 6binv BOCCTaHOBMNEHbI pelleHnemM apbutpaxHoro cyaa.

AnennsumMoHHbIM onpedeneHMeM cyda anennsuMoHHOW WHCTaHUMM pelleHne cyda NepBoW MHCTaHUMK
OTMEHEHO, MO [eny MPUHSATO HOBOE peLleHWe O BO3NOXEHUM Ha OTBEeTYMKa O00SI3aHHOCTM KOMMEeHcaumu
MoparbHoro Bpega C.

Cyn anennaumMoHHOM WHCTaHuum wmucxogun m3 Toro, yto C. obpaTtunca B cyg C WCKOM O B3bICKaHUU
KOMMNEeHcauunm MopanbHOro Bpeda 3a HapylleHuMe OTBETYMKOM €ro fNMYHOrO0 HEeUMYLLIECTBEHHOro rnpasa aBTopa
NpPou3BedeHUs Ha UMsi, B TO BPEMSI KaK HENPaBOMEPHOE MCMNONb30BaHME OTBETYMKOM dhoTorpachum 6e3 cornacus
npaBoobnagarensi Npom3BeaeHns - 06LLLeCTBa yperynupoBaHo nyTeM obpalleHust nocrnegHero B apbutpaxHbIn cyg
C COOTBETCTBYIOLLMM nckoMm. Cya anennaumoHHON MHCTaHUUKU, PYKOBOACTBYSACH MOMoXeHusaMu ctaten 151, 1228,
1251, 1259 TK P®, npuwen K BbIBOAY O TOM, YTO pasMelleHue OTBETYMKOM Ha MNpuHaanexailiem emy camnte
ykasaHHon dgoTtorpacmm 6e3 nHdopmaumm 06 astope (To ectb 0 C.) HapyLLIMIIO TIMYHOE HEUMYLLIECTBEHHOE NPaBo
C. - npaBo Ha ums.

Cypn KaccalMOHHOW MHCTaHLMK COrnacuncy ¢ BbiBOgaMu cyaa anennsaumoHHOM UHCTaHUMN, AOMONHUTENBHO
yKasaB, 4YTO, NOCKOMNbKY NpaBO aBTopa NPOou3BeOeHUS Ha UMS SBNAETCA ero NUYHbIM HEUMYLLECTBEHHbLIM NPaBOM,
KOTOpoe He oT4vyxaaetca M He nepepaetcs (ctatba 1228 K P®), To aBTOp npousBegeHusd, B TOM yucne u



cnyxebHoro nNpovsBefeHusi, MMEET NpaBO Ha 3aluTy OaHHOrO nMpaBa MyTeM KOMMEHcauum MopanbHOro Bpeaa
(ctatba 1251 K P®) He3aBMCMMO OT OCyLLEeCTBNeHUs npaBoobrnagarenem 3Toro NpousBeeHnsa 3allmTbl CBOEro
UcKnounTensLHOro npasa B nopsake cratobn 1301 MK PO.

(Onpepenenne cynebHon Kkonmnermm no rpaxpaHckum genam  Llectoro kaccaumoHHOro cyga ob6uien
topucamkumm ot 9 aerycta 2022 roga N 88-16984/2022)

31. TpeboBaHue O npecedeHuUn [ENCTBMN, HapyLlawLWMX aBTOPCKME W (MfM) CMEeXHble npasa nmbo
co3garwLmnx yrposy WX HapyleHusi, MoXeT OblTb MpeabsBreHO B TOM 4ucre K nuuam, NpegocTaBrnsioLum
nocpeactsoM cetn "MHTepHeT" BO3MOXHOCTbL [JOCTyna K MWHgopmauun, HeobxoaMmonm pAns npuobpeTeHus
3K3eMNMsipoB NPOU3BEAEHNI U (UITN) OOBEKTOB CMEXHbIX Npas.

Obnagatenb WCKMOYUTENBHOIO MpaBa Ha My3blKanbHble MPOU3BEAEHUS, WCNOMHEHUs, (OHOrpPaMMbl
obpaTtunca B cyg C MCKOM K oOwecTBy - Bnagenbly M NpoBangepy XOCTUHra camta B ceTu "VIHTepHeT" wu
dusnyeckoMmy nuuy - agMUHUCTPATOPY AOMEHHOr0O WMEHW [aHHOro camta O 3arpete COo3aHus TEeXHUYECKMX
ycnosun, obecneuymBarolmMx pasMelleHMe Ha CTpaHuuax canta uHdopmaumm, Heobxogumon Onsi Mory4YeHus
3K3eMNnAaApoB MYy3blKallbHbIX npom3Be,u,eH|/||7|, I/ICI'IOJ'IHGHI/II7I, d)OHOFpaMM, BOCnpou3BedeHHbIX Ha MaTtepualrbHbIX
HOocUtTensax.

B obocHoBaHMe MCKOBbLIX TPeEOOBaHWUI MUCTEL, CCbINancs Ha TO, YTO Ha CTpaHULax yKasaHHOro canTa B CETU
"MiHTepHeT" Obina pasMeleHa WHopMauus, codepxallass NpearnoXeHue O Mpodaxe, W NpegocTaBneHa
BO3MOXHOCTb OCYLLECTBAATL NpuobpeteHune (nokynky) CD-guckoB, cogepxalimx 3anMcy ykasaHHbIX My3blKanbHbIX
npoussegeHnin, oHOrpaMm 1 UCMONHEHUNA.

PelweHnem cyga nepBon MHCTaHUMW B YOOBMETBOPEHUN UCKOBLIX TpeboBaHui nctuy otkasaHo. Cyn nepson
WHCTaHUUN NCXOAUM U3 TOro, YTO MYy3blKarbHble NPOU3BedEeHUs!, UCMONMHEHUS U POHOrpaMMbl HE pa3MellieHbl Ha
yKasaHHbIX CTpaHuuax camta B ceTu "VIHTepHeT"; BO3MOXHOCTb MOMy4YeHWsi OObeKTOB aBTOPCKOro npasBa U
CMEeXHbIX MpaB, WX BOCMPOWM3BEAEHUS MNyTeM WCMNoNb3oBaHUs B ceTn "MIHTepHeT" He OcCyLlecTBnsnach;
NMocpeacTBOM  MCMOMb30BaHMA [AaHHoOro camTa npogasBuom CD-guckoB Obina peanu3oBaHa BO3MOXHOCTb
pasmelleHnsa uHpopmauum (obbsBnNeHMd) O ToBape - MaTepualnbHblX HOCUTENSX, KOTOpble He SABMSTCH
obbekTaMn UWHTenneKTyanbHblX npaB, 06 WX codepXaHunm W CTOMMOCTW, a MOKynatensam npegocTaeneHa
BO3MOXHOCTb AOCTYNa K MHOopMaLmm 0 peannsyemMomMm ToBape B MHTEPHET-MarasviHe C Lienblo NPUHATUA peLleHns
O 3aKI4eHnn JoroBopa Kynnun-npogaxu.

Cy,El, npuwen K BbiBOAY O TOM, 4YTO WUCKOBbIE Tpe6OBaHMF| NUCTUa HanpaslieHbl Ha npecevyeHne npoaaxwu
TOBapa, KOTOprVI MOXeT OblTb OTHECeH K KOHTpaCbaKTHOMy, a noTomy npaBa MUCTUa noanexart 3awunte B MHOM
yCTaHOBJ1IEHHOM 3aKOHOM MNopAaKe.

Cyo anennsuuMoHHOW MWHCTaHUMM Mpu3Han BbIBOAbI Cyda NEepBOM WMHCTAHUMW OLIMGOYHLIMKU  BBUAOY
cnenyoLwero.

B cootBeTcTBUM Cc yacTblo 1 ctatbn 15.2 depepanbHoro 3akoHa "O6 mHdopmaumun, MHADOPMALMOHHBLIX
TEXHOMOIMMAX U O 3awuTe uHdopmauuu" npaBoobnagaTtens B crnydae oOOHapyXeHuss B MHAOPMALMOHHO-
TENEKOMMYHMWKALUMOHHBIX CETSX, B TOM 4ucre B ceTu "VIHTepHeT", 0ObEKTOB aBTOPCKMX U (MUNN) CMEXHbIX NpaB
(kpome boTorpaduyeckux MNpou3BedeHMn U MPOU3BEAEHUN, MOMYYEHHbIX cnocobamn, aHanormyYHbIMM
doTorpadun), pacnpocTpaHsemMblX B TakMx CeTAX, UM uHopmauum, Heobxogumon Ans ux MNOoMyyYyeHuss ¢
UCMOMb30BaHMEM MH(OPMAaLMOHHO-TENEKOMMYHUKALMOHHBIX CETEN, KOTOpble pacnpocTpaHsiiotcs 6e3  ero
paspeLlleHnss UM MHOTO 3aKOHHOro OCHOBaHWSA, BrnpaBe obpaTutbcs B hegepanbHbil OpraH MCNOMHUTENbHON
BNacTn, OCYLLUECTBNAOWMA QYHKUMM MO KOHTPOMIO M Haa3opy B cdepe cpeacts MaccoBOW WHGopmaumm,
MacCOBbIX KOMMYHVKaUUA, WMHMOPMALMOHHBIX TEXHONMOMMW W CBA3W, C 3asdBlieHMeM O MNPUHATUM Mep Mo
OrpaHMYeHnto JocTyna K MHPOPMaLMOHHBIM pecypcaM, pacnpoCTpaHALWMM Takne obbekTbl unn uHdopmaumio,
Ha OCHOBaHMW BCTYNMBLLETO B cuiy cyaebHoro akta. Popma ykasaHHOro 3asBneHus yreepxgaercs degeparnbHbiM
OpraHoMm MWCMOMHUTENBHOW BracT, OCYLUECTBNSAWMM (YHKLUMU MO KOHTPOM W Haasopy B cdepe cpencts
MaccoBOW MHopMaLnn, MacCcoBbIX KOMMYHUKaLNA, MH(POPMaLMOHHBIX TEXHOMOMIN 1 CBA3MW.

Mo cMmbicny yKasaHHbIX MPaBOBbLIX MNONOXEHU NpaBoobrnagartens Bnpase TpeboBaTb OrpaHMYEeHnst 4OCTyna K
WHOPMAaLIMOHHLIM pecypcaM, Ha KOTOPbIX pasMeLleHbl HE TONMbKO 06bEeKTbl aBTOPCKUX M (UITM) CMEXHBIX NpaB, HO
1 nHdopmaums, Heobxognmas Ans UX NOMyYeHWst C UCMOMNb30BaHWEM MH(OPMAaLNOHHO-TENEKOMMYHUKALMOHHBIX
ceTen.

PasmelueHne Ha cainTtax B ceTh "MIHTepHeT" uHdopmauun, HeobxogmMmon Ans NpuodpeTeHnst IK3eMMnsipoB



nNpou3BeaeHnsl, 3anncu UCMNOMHEHNs, KONnM PoHOrpaMmbl, SBASETCS OAHOW M3 DOPM BBEOEHUS B rPadkgaHCKUN
060poT Takmx o6bLEKTOB.

dakTnyeckme OENCTBMS OTBETYMKOB ObiNMM HanpaBneHbl Ha NPeANOXeHWe K Mnpodaxe HeonpegerneHHomy
Kpyry nvy maTepuanbHOrO HOCUTENS C 3anucbio My3blKaribHbIX MPOWM3BEAEHWUN, MWCKITHYMTENbHOE MpaBO Ha
KOTOpble nNpuHagnexaT UcTuy. [NpeceyeHne ykasaHHbIX OEWCTBUA OTBETYMKOB SIBMSIETCA MpecevyeHnem OencTBui
no pacnpocTpaHeHunio 6e3 cormacms ucTua Kak npasoobragartensd 9K3eMnnspoB MNpPOM3BEAEHMI, 3anucen
WCMOMHEHW, KOMun poHorpamm.

CornacHo pasbsicHeHusim BepxosHoro Cypa Poccuiickon ®depepauuun, cogepxawumca B NyHkTe 57
noctaHosrneHusa lneHyma ot 23 anpena 2019 roga N 10, B crnyyae HapylleHUS WCKNIOYMTENBbHOrO npasa
npaBoobnagartens BNpaBe OCYLIECTBMASATb 3alUTy HapyLUEHHOro npasa NobbiM 13 cnocoboB, NEpPEeYMCIEHHbIX B
ctatbe 12 u nyHkte 1 ctatbum 1252 K PO, B TOM uncne nytem npenbsBreHns TpeboBaHMS O MnpeceyeHun
OENCTBUI, HapyLLALWNX UCKNIOYUTENBbHOE NpaBo.

Mpn Takmx obcToaTenbcTBax yCTaHOBMEHWe pakTa HEenpaBOMEPHOrO pa3MELLUEeHWs Ha cante B CeTu
"MHTepHeT" npeanoxeHust o npogaxe noObIM CNOCOOOM 3K3EMMMSAPOB NPOM3BEAEHUIA HE3AaBMCMMO OT crnocoba
npegocTaBneHus MoKynaTento AOCTyna K MCMNonb30BaHUI0 OObekTa MHTeNnneKkTyanbHbiX fnpaB (MpeaocTaBrneHune
CCbINKM ONsi CKauyMBaHUSA NPOW3BELEHUs, nepefada 3K3emnnsapa npou3BedeHus Ha MaTepuarnibHOM HocuTerne,
npegocTaBneHve AocTyna K o0nayHoMy XpaHwnuuly W Mpoyee) sBAsieTCss AOCTATOMHbIM  ANS  NPU3HaHWSA
HapyLUEHMS UCKMIOYMTENBHOMO NpaBa npaBoobnagartenst U NPUHATUS peLleHus O 3anpeTe Co3gaHns TEXHUYECKUX
ycnosuin, obecnevmBaloLLnX pa3MeLLieHNe Takorm MHpopMaLMnM Ha CTpaHuLax canta B cetn "MIHTepHeT".

C y4YeTOM W3MOXEHHOro cyh anennsiuMoHHON MHCTaHUMM OTMEHWI pelleHVe cyga NepBov UHCTaHLUUM K
NPUHAN MO Aeny HOBOE pelleHre 06 yaoBNeTBOPEHNM UCKOBLIX TpeboBaHui uctua.

(AnennsiuMoHHoe onpegeneHne cygebHon KomnerMn Mo rpaxkaaHckum dernam NepBoro anennsiyMoHHOro
cyna obuwen opucamkumm ot 10 masa 2023 roga N 66-997/2023)

32. 3anpeT co3gaHuMs TEXHUYECKMX YCINOBWUIA, obecneunmBalonx pasMeLLeHne, pacrnpocTpaHeHne U MHoe
ncnonb3oBaHne obbekTa aBTOPCKUX W (MNINM) CMEXHbIX NpaB B cetn "VIHTepHeT", yCTaHaBnMBaeTCs CygoM
COpa3mMepHO AOMNYLWEHHOMY HapyLIEeHWI0 B OTHOLUEHMM KOHKPETHOW CTpaHuubl canta B cetn "WMHTepHeT", Ha
KOTOpPOM OOMNYLLEHO HapyLLIEHNEe aBTOPCKMX U (M) CMEXHbIX MpaB.

Obnagartenb WCKMOYUTENBHOIO MpaBa Ha NUTepaTypHOe nNpou3BegeHne obpatunca B Cyq C MCKOM K
obLecTBy - NpoBangepy xocTuHra cavta 1 B cetn "MIHTepHeT" 1 o6LecTBy - BnagenbLly WU NpoBangepy XOCTUHra
canta 2 B cetn "NHTepHeT" O 3anpeTe co3gaBaTb TEXHUYECKME YCNOBUsl, obecrnevyvBarolimMe pasMelleHune,
pacnpocTpaHeHe 1 MHOEe UCMOSb30BaHME LaHHOMO NPOU3BEeAEeHUS Ha CTPpaHMLax 3TUX CanToB.

B obocHoBaHue uCKOBbIX TpeboBaHMM nNpaBoobnagartens ykaszan, 4To Ha cante 1 B cetu "WHTepHet"
HenpaBOMEpHO pa3sMellleHa uHdopMauusl, HeobxoaMmast AN [ocTyna K yka3aHHOMY MPOM3BEAEHUIO -
3NeKTPOHHas ccbifka, obecneyvmBatoLLLas aBTOMATUYECKUIA NEPEXOA Ha calT 2, rae 3T0 NPpoM3BeAeHME pasMeLLeHO
W npegnaraeTtcs 4ns NCnosb30BaHNS HEOrPaHUYEHHOMY Kpyry nuL.

PelleHnem cyga nepBon MHCTaAHUMM Ha OCHOBaHMM MnoanyHkTa 2 nyHkta 1 ctatbm 1252 mn nyHktoB 3 1 4
crtatbn 1253.1 TK P® oTrBeTUMKaM 3anpeLLeHo co3fgaHne TEXHUYECKUX YCINOoBUIA, 0DecnevmBaoLLmX pasmeLLeHue,
pacnpocTpaHeHne 1 MHOE UCMONb30BaHNE yKa3aHHOro NpoM3BEAEHMS, COOTBETCTBEHHO, Ha canTe 1 n Ha canTe 2 B
cetn "IHTepHeT".

ANennsauMoHHbIM onpegeneHnemM cyga anennsiyuMoHHOM WHCTaAHUWMM pelleHWe cyda MnepBOM WHCTaHuuu
M3MEHEHO B YacTu 3anpeTta NpoBandepy XOCTWMHra camta 2 co3faBaTb TEXHWYECKME YycrnoBusi, obecneumBarolime
pasMelleHne, pacrnpoCcTpaHeHNne W WMHOE WUCMNOMb30BaHME IMTepaTypHOro MNpPOU3BEAEHUS Ha OaHHOM canTe.
OTBETUMKY 3anpeLleHO co3haHue TEXHWYECKMX YCroBun, obecrneumBarolLiMx pasMelleHne, pacrnpocTpaHeHue U
MHOE MCMNOMNb30BaHWE 3TOro NPOM3BEAEHUS HA KOHKPETHOM CTpaHuue canta 2 B cetn "MHTepHeT".

Cyn anennsiuMOHHON WMHCTaHUMM UCXOAWUN M3 TOro, YTO pa3MeLleHue yKaszaHHOro Mpou3BEeAEeHUST UMENO
MECTO Ha KOHKPETHOW CTpaHuue canta 2. B cOOTBETCTBUMU C YCNOBMSAMU UCMONb30OBaHWUS [OAHHOrO canTa ero
Bnageney, NpegoctaBnsas nonb3oBatensam cetu "MIHTepHeT" BO3MOXHOCTb pasmewlatb dannbl Ha AUCKOBOM
NpOCTpPaHCTBE Ha CBOUX cepBepax (B 0BravyHOM XpaHunuiie) Ans UCMONb30BaHWUS PasnuyHbIMKU cnocobamu, He
B3aUMOZENCTBYET C NONb30oBaTeNsMMN B NpoLecce pasMeLLEHNS U UCNOMb30BaHMS MU MHpopMauun.

YuntbiBag 3HauuTenbHbI OObeM pa3mellaeMon Ha cawte 2 wuHdopmauum, 00ycrnoBnMBaoLWnii



HEBO3MOXHOCTb €€ OLEHKM BnagenbueM canTta, cyd anennsaumoHHOW WHCTaHUMWM NpULLEn K BbiBOAY O TOM, 4TO
YCT@HOBMNEHHbLIA CyAOM MEpPBOM MHCTaHUMM 3anpeT Co30aHWs TEXHUYECKUX YCNoBUKW, obecrneyvnBaroLLmx
pasmelleHne, pacnpocTpaHeHne M UHOE WCMOoMb30BaHWe NUTepaTypHOro NMpou3BedeHUs Ha AaHHOM canTe 6es
KOHKPETHbIX yKasaTernew ero CTpaHwul, SIBNSIETCS HecopasMepHbiM MO OTHOLUEHWUIO K BbISIBNEHHOMY dakTy
HapyLleHUs1 aBTOPCKMX MpaB. TakoW 3anpeT B AanbHEWLEM MOXET NPUMBECTU K OrpaHUYeHuto [octyna kK
WH(OPMaLMOHHOMY pecypcy, HEBO3MOXHOCTU €ro UCMonb30BaHWsA A1 NPAaBOMEPHOrO pasMeLLeHnst MHdopmaumu,
B CBSI3U C YeM MoBrieyb yuep6, B 3HAUNTENBHOWN CTEMEHN NPEBOCXOASLLNIA BO3MOXHBIN yLep6 OT HENPaBOMEPHOTO
HaxXoXOEeHUS Ha TakoM pecypce 0OBbEKTOB aBTOPCKUX U (MIN) CMEXHbIX NpaB..

[MockonbKy ykasaHHOe nuTepaTypHoe npousBefeHue ObiNo pasmMeLleHo Ha KOHKPETHOW CTpaHuue canTa 2,
obuwectBo - Brageney wn npoBaWaep XOCTMHra caWta 2 He co3fgaBano yYCcroBUW ANs HEnpaBOMEPHOro
UCMNOMb30BaHUA NUTepaTypHOro NPOU3BEAEHUs Ha APYrMx CTpaHuuax cavTa, a Takke BBMAOY OTCYTCTBUSI Y HEro
OOCTyna K MepcoHasnbHbIM XpaHUnuLiaM nonb3oBaTtenen, NpaBoBble OCHOBaHUSA ONS YOOBNETBOPEHMS WCKOBbIX
TpeboBaHWMIA K OTBETYMKY O 3anpeTe co3gaHus TEXHWYECKMX YCroBWKA, obecneymBaiolmx pasMeLleHune,
pacnpocTpaHeHVe W WHOEe WUCMoNb30oBaHWe nNUTepaTypHOro npoussedeHns Ha cante 2 B cetu "UHTepHeT",
OTCYTCTBYHOT. BbiBOAbI Cyda MepBON WMHCTaHUMM O HEOOXOAMMOCTU 3anpeTa CO34aHUsA TEXHUYECKUX YCIOBUMN,
KOTOpbl€ MO3BOJIAOT TPETLMM NMLLAM pa3mellaTb, pacnpoCTPaHsTb U MHbIM 06pa3om UCNONb30BaTh NUTEPATypHOE
npou3BegeHne Ha canTe 2, MPOTMBOpEeYaT YyCTaHOBIEHHbIM MO JAaHHOMY Aeny obCcToAaTensCcTBam U MOryT NpUBECTU
K HEBO3MOXHOCTW MCMNOSb30BaHMsA canTa 2 Ans npaBoMEPHOro pasmeLLeHns Ha HEM NPOV3BEAEHW.

KaccaunoHHbIN cyn obLwen ropucankumm cornacunca ¢ BbiBogamu cyna anennsaunoHHON MHCTaHUUKN U CBOUM
onpeaeneHnem octaBui anennaunoHHoe onpeaneneHne 0e3 N3MeHeHMs.

(Onpepenenne cypebHOWM konmermn no rpaxpaHckum genam Btoporo kaccauuoHHoro cyga ob6uien
topucamkumm ot 18 asrycta 2020 roga N 88-17765/2020)

UckoBas paBHOCTb

33. TeyeHne cpoka UCKOBOW AaBHOCTM MO TPeBOoBaHMI0 O B3bICKaHWUM KOMMEHCALUN 33 HapyLleHne aBTOPCKMX
npasB B ceT "NHTepHeT" HauMHaeTcs He C MOMEHTa HenpaBOMEpPHOro pasmelleHuss obbekTa aBTOPCKUX MpaB B
ceTn "MIHTepHeT", a co OHSA, Korga obnajatenb MCKMHYMTENbHOrO MpaBa y3Han WNM OOormKeH Obin y3HaTb o
HapyLleHNM CBOEro npasa W 0 TOM, KTO SIBNSeTCS HaanexallMm OTBETYNKOM.

WcTteu obGpaTtuncsa B cyq C WCKOBbIM 3asiBIIEHWEM O B3bICKAHUM KOMMEHCALUMW 3a HapylleHue ero
WCKMIOYUTENBHOIO MpaBa Ha Hay4HO-MUTepaTypHOEe MpOM3BEAEHUE, CChINasCb Ha TO, YTO OTBETYMK B TeYeHME
ANUTENBHOrO BPEMEHW HE3AaKOHHO PacrnpOCTPaHsn NponsBeeHne UCTUa Yepes MHTEPHET-CaT.

I'IpM paccMmoTpeHnn aena ObIno YCTaHOBJ1€HO, 4YTO Ha I/IHTepHeT-CGIZTe OTBETHUKa npeanaraeTca K npogaxe
npounseeneHne, UCKNYnNTEerNbHOEe NpaBo Ha KOTOPOE NPUHAONEXUT UCTLY. [aHHoe 00CTOATENBCTBO OTBETYNKOM, MO
CyLlecTtBy, HE OCnapunBalioChb.

OTBEeTYKK 3a8BUN O NnpuMeHeHun MCKOBOW OABHOCTM npocuin oTkasaTb B UCKe. OTBeTUMK yKasaln Ha TOo, 4YTO
pasmecTun npomnsseneHne UCtua Ha ceBoem VIHTepHeT-caVITe bonee 6 net Hasag, cnegoBaTernbHO, UCTEL, OOMKEH
Obin Y3HaTb O HapyLleHUn C MOMeHTa pa3MeLleHna npon3seqeHnsa Ha cante.

VMiccneqoBaB OokasaTenbCTBa, Cyd YAOBMETBOPWUIT MCKOBble TpeboBaHMsi MUCTUA, OTKa3aB B NMPUMEHEHWUU
WCKOBOW aBHOCTM, yKa3aB Ha TO, YTO CTOPOHA, 3asiBUBLLAS O MPUMEHEHUN UCKOBOW AABHOCTU, B CUITY MONOXEHWN
ctatbn 56 [TIK P®, ctatbm 65 ApbuTtpaxkHoro npoueccyansHoro kogekca Poccuiickon degepaumm (ganee - AMK
P®) HeceT Bpems gokasbiBaHWsSt 0GCTOATENLCTB, CBUAETENBCTBYHOLNX 06 UCTEYEHUN CPOKA MCKOBOW OABHOCTW.

OTBETUYMKOM He ObiNM NpeacTaBneHbl AoKa3aTenbCTBa, CBUAETENbCTBYIOLIME 06 UCTEYEHUM CPOKa UCKOBOM
[AaBHOCTU, OTBETYMK He JoKasar, YTo UCTell Y3Han Unu JorkeH Gbin y3HaTb O HapyLleHun cBoux npae Gonee 3 net
Hasag.

Cyn otmeTun, 4yto B cooTBeTcTBMM C nyHkToM 1 ctatbm 200 K PP TeuyeHme cpoka MCKOBOW LABHOCTU
HauYMHaeTCs CO OHHA, KOorga NUuUo y3Hano wnv OOMKHO OblNo y3HaTb O HapyLleHMW CBOEro npasa U O TOM, KTO
ABNSAETCS HagnexalumMmM OTBETYMKOM MO MCKY O 3aluuTe 3TOro npasa.

(deno ApbutpaxHoro cyaa Ceepanosckon obnactu N A60-50883/2020)

34. ﬂle Halnynmn 3adBneHnAa OTBETHMKaA O NPUMEHEHUN WUCKOBOW AaBHOCTU Cya BMnpaBe B3biCKaTb C



OTBETHMKA KOMNeHcaun C y4eToM nepuoaa HenpaBsoOMEepHOro ncnonb3oBaHUA nponsBeaeHmna He bonee uem 3a 3
roga oo npeabaBrieHnA NCKOBbIX TpeﬁoBaHMVl O KOMneHcauunn.

Cyo nepBOM WHCTAHUMM YCTAHOBWUIT, YTO OTBETYMK HAPYLUIMIT UCKIOYUTENBHOE MNpaBo WCTUa Ha
ayaouoBuayanbHoe NpousBedeHne, pasMecTmB ero Ha CBoem cante B cetu "MIHTepHeT" 6onee 5 neT Hasaga.

Cyn yoosnetsBopun TpeboBaHUS MUCTLA O B3bICKAHUM KOMMEHCAuMM 3a HapyLleHWe ero UCKMYUTENbHOro
npaeBa OTBETYMKOM B [ABYKpPaTHOM pasMmepe CTOMMOCTM MNpaBa MWCMoNb30BaHWS MNpou3BedeHus, onpeaensemon
UCXOASA U3 LieHbl, KOTopasi Npy cpaBHUMbIX 0OCTOSATENBCTBAX 0ObIYHO B3UMAETCS 3a NPaBOMepPHOE UCMONb30BaHNe
npou3BegeHns TEM CnocoboM, KOTOpPbI Ucnonb3oBan HapywuTtens (nognyHKT 3 ctatbn 1301 K PO).

OtBeTunk obxanoBan pelleHne cyda MepBOM WHCTaAHUUW, YKas3aB, 4YTO Cyd MEepBOM WHCTaAHUUK
HenpaBoOMEPHO OTKasasn B MPMMEHEHUM CPOKA MCKOBOW LaBHOCTU, COCMaBLUMCb Ha TO, YTO MpaBOHapyLleHue,
OONyLLIEHHOE OTBETYMKOM, SIBNSAETCA ANAWMMCH, a UCTel, y3Han O HapylleHuuM cBOero npasa 3a 4 roga Ao
npeabABAeHNs UCKOBLIX TpeboBaHUN.

Cyﬂ, anennsuMoHHON MHCTaHUUN OTMEHUN peweHne cyna I'IepBOIZ MHCTaHUMN U NPpUHAN No aeny HOBbIW aKT,
B3bICKaB C OTBETHMKA B MNOJib3y UCTUa KOMNeHCauuio 3a 3 roga Mcnonb30BaHUS OTBETUNKOM npoun3seageHuna ncrua.

Cyn anennsiumMoHHON MHCTaHUMM UCXOOWU U3 CrieayoLero.

B cootBetctBUM co cTatbent 208 K P® nepedeHb TpeboBaHWUi, Ha KOTOpble MCKOBasi AABHOCTb He
pacnpoCTpaHAEeTCs, YCTaHaBNUBAETCA 3aKOHOM. TpeboBaHWEe O B3biCKAHMU KOMMEHCALMW 3a HapyLleHWE ero
WCKITIOYUTENBHOMO MNpaBa OTBETYMKOM HE Ha3BaHO B 4ucre TpeboBaHui, Ha KOTOpble UCKOBasi O4aBHOCTb He
pacnpocTpaHsieTcs. HenpumeHeHMe cpoka MCKOBOW [AaBHOCTM BBUAY TOro, YTO MNpaBOHapyLIEHWe SBNSeTcs
ANAwnmcs, HeoOOCHOBaHHO, MOCKOMbKY YyKa3aHHOE OOCTOSATENbLCTBO HE MCKIMHOYaET MPUMEHEHUE WCKOBOW
AaBHOCTM K TpeboBaHMIO O B3bICKAHWM OEHEXHOW KOMMeHcauun B [OBYKPATHOM pa3mepe CTOMMOCTM npasa
NCMNONb30BaHMsA NpoussBedeHns (KOTopoe onpenensieTcs Mcxogs u3 nepuoga HenpaBOMEPHOIO MCMONb30BaHNS) B
YacTu Tex NepuogoB HenpaBOMEPHOrO MCMONb30BaHUSA NPOM3BEAEHUS, KOTOpble PETPOCNEKTUBHO HAaxoaaTcs 3a
npegenamu 3 net oT MOMeHTa OCTaHOBKM TEYEHUS UCKOBOMW OABHOCTU - OHS obpalleHus B cya (ctatbs 204 K PO).

Cyn nepBoil MHCTaHUMKU YCTaHOBMI, YTO UcTel obpallancs K oTBETYMKY C TpebGoBaHWeM O npekpalleHuu
HapyLleHNs1 ero UCKIIYUTENBHOIO NpaBa Ha npov3BedeHne 3a 4 roga 40 NpeabsiBreHus UCKOBbIX TpeGoBaHuii 0
BbiNfaTe KoMMeHcauuu, TO eCTb WUCTel, 3Han O HapyleHUW ero MCKIYMTENbHOro npasBa Ha npousBedeHue.
CnepoBaTenbHO, NpW 3asiBNEHNM OTBETYMKOM O MPOMYyCKe UCTLOM WCKOBOW AaBHOCTW Cyd NEpPBON WUHCTAHUUU He
MMern npasa UCYUCMATbL pa3Mep KOMMeHcaUmmn UcXods U3 nepuoda Ucnorb3oBaHns CBbille 3 NeT A0 npeabsBneHns
MCKOBbIX TpeBoBaHUIt 0 KOMMeHcaLum.

(Mo maTepmanam npaktukn Cyga Nno MHTENNEKTyarnbHbIM Npasam)
Bonpochkl npuMmeHeHnss HopM NpoLueccyanbHOro npaea

35. Cyn BnpaBe 0o6beguHUTL B OAHO MPOM3BOACTBO ABa Mnu Gonee gena o B3biCKaHWMM KOMMEHcauun 3a
HapyLeHMs1 aBTOPCKMX WITM CMEXHbIX MpaB Ha HECKOINbKO OOBLEKTOB, BblpasvBLUMECA B BOCMPOU3BEAEHWM,
nepepaboTke M OoBegeHUn 00 BCeoOLWero cBefeHus Ha pasHbix cantax B ceTu "HTepHeT", OTBETYMKOM MO
KOTOPbIM BbICTYNaeT OA4HO 1 TO Xe NnLOo, ABndlolleecd BnagernbuemM gaHHbIX canToB.

Nuuo o6paTnnock B Cya C HECKOMbKMMU UCKOBLIMM 3asBrneHnsamn. OaHo 3asBneHue coaepxano TpebosaHue
O BbIMNMaTe KOMMEHCALMW 3a HapylLeHWe WCKMIoYUTEeNbHOro npasa npasoobrnagartens Ha doTorpaduyeckoe
npousBeaeHNe, BblpasvBLLEECA B BOCMPOM3BEOEeHUM U JoBedeHun 00 Bceoblero ceeneHus. [pyroe sasiBneHve
cogepxano TpeGoBaHMEe O B3biCKAHUM KOMMEHCAUMM 33 HapylleHWe WCKMIOYUTENbHOTO npaBa TOro e
npasoobnagartens Ha MHoe Npou3BedeHne, BbipasuBLIeecs B BOCMPOU3BEAEHUN, nepepaboTke M OOBeAeHUN [0
BCeobLLEero ceeleHnst Ha ApYyrom care.

Cyn ycTaHOBW, YTO HECKONMbKO MCKOBbIX 3asiBNIEHUI, NOOAHHbLIX OOHMM JWULOM, cogepXaTt TpeboBaHus K
OOHOMY U TOMY XKeE fnuy, SBNSLWeMycs agMUHUCTPATOPOM CalTOB, Ha KOTOPbIX Dbl pa3MeLleHbl Npou3BeaeHus,
npuHagnexatume 3asiBUTENIO Kak B UICXOQHOM, Tak U nepepaboTaHHOM BUAe.

OTBeTymk xopaTamcrtBoBan 06 obbeauMHeHWV Aen, Tak Kak 3TO MO3BOMMT CyAy PacCMOTPETb 3asiBneHue
OTBETYMKa O TOM, YTO HapyLleHUs, AONYLLEHHbIE UM, HanpaBfeHbl Ha AOCTKEHNE OOHOW 9KOHOMUYECKOW Lienu, a
Takke TO, YTO HeobbeavHeHWe Jden NUWWUT OTBETYMKA BO3MOXHOCTM BOCMOMNb30BaTbCA MOnoXeHueM absaua
TpeTbero nyHkta 3 ctatbn 1252 K PO o cHkeHnn pa3mepa KoMneHcaumm.



|/|CTeLI, BO3paxasn npotue 06'beﬂVIHeHI/IF| aen, Tak Kak UCKOBble 3adBlieHUA XOTb U Obinn HanpaeneHbl Ha
norny4yeHne KoOMMNeHcauum ¢ 0O4HOrO NnnLa, HO B OTHOLLEHMUN pa3HbiX 0ObEKTOB aBTOPCKOrO NpaBa, Ppa3MeLLEHHbIX Ha
pasHbIX canTax.

Cyn obbeguHun gena ans npaBUbHOMO Y CBOEBPEMEHHOIO paspeLleHnst U pacCMOTPEHUS CMOPOB, NCXoas
13 TOro, 4To 0oba MCKOBbLIX 3asiBNIEHNST UCTLA coAepXaT OOQHOPOAHbIE TPeboBaHMS O KOMMNEHcCaAUUKN, OTBETYNKOM MO
KOTOPbIM BbICTYNAET OAHO 1 TO e nnuo (4acTtb 2 ctatbn 130 AMNK P, yacte 4 ctaten 151 MK PO).

Cyn Takke ykasan, 4YTo OObeguHeHMEe HECKOINbKUX AeNn O KOMMEHCauuW, r4e MCTUOM U OTBETYMKOM
BbICTYNalOT OOHWM W TE Xe Nuua, NO3BONUT Cyay NpPaBUNIbHO ONPEdENnUTb pasMep KOMMNEeHcauuMum copasMepHO
NOCNEeACTBUSIM HapPYLUEHWI, PACCMOTPETb BOMPOC O CHMXKEHMM pa3mepa KOMMeHcaumm B COOTBETCTBMU ¢ ab3auem
TpeTbuM nyHkTa 3 ctatbn 1252 K PO, n3yunTtb Bonpoc 0 HanpaBreHHOCTU AeNCTBUA OTBETYMKA Ha OOCTUXKEHUe
OOHOro 3KOHOMUYECKOTO pesyrnbraTa.

(Mo matepuanam npakTvkn Cyga no MHTENNEeKTyarnbHbIM Npasam)

36. Mpu paccMOTpeHWn fAen, CBA3aHHbIX C HapylleHMeM aBTOPCKMX U (MNN) CMEXHbIX MpaB B CETu
"NHTepHeT", cyn BnpaBe NPUHATL Nobble cpeacTBa AoKasbiBaHUs, OTBevalolle TpeGoBaHNAM NpoLeccyarnbHOro
3aKoHogaTenbCTBa, B TOM 4MCle cAenaHHble W 3aBepeHHble Nuuamy, y4acTBYWLWWMUM B Aene, pacrneyartku
maTtepuanos, pa3MeLleHHbIX B ceTh "VIHTepHeT" (CKPUHLLIOT), C yKa3aHWEM agpeca UHTepHET-CTPaHuLbl, C KOTOPOW
caenaHa pacrnedaTtka, a Takke TOYHOTO BPEMEHU ee MomnyyYeHus.

J1. obpaTtunacb B cyg ¢ uckom Kk M. 0 B3bICKaHMM KOMMNEHCAUMKN 3a HapyLLUEHNEe UCKIIYMTENBHOMO npasa Ha
npounsBefeHns NuTepaTypbl, Yka3as, YTO OTBETUMK HE3AKOHHO PaAcnpOCTPaHn 3T NPOU3BELAEHUS HA caliTe B CETU
"UHTepHeT", BNagenbuem KOTOPOro sIBNSAETCS, OCYLLECTBUN UX NPOAAXY C UCMOMb30BaHNEM 3NEKTPOHHOM NOYTHI.

Paspeluast cnop v oTkasbiBasl B YAOBIIETBOPEHNM UCKOBbIX TpeGOBaHWUIA, Ccyd NepBoi MHCTAHLMK UCXoOWn U3
HepdokasaHHoOCTK J1. dhakTa HapyLLeHUsi OTBETYMKOM €€ UCKMHoYMTENbHOro npasa. Cyn OTKIOHWI NpeAcTaBrieHHYHo
WCTLOM TMepenncky Monb3oBaTeneil SreKkTPOHHOW MOoYTbl O MpoAaXe OTBETYMKOM YKasaHHbIX MPOU3BEAEHWI
TPETbEMY JMLY, YKa3aB, YTO Mepenuncka He SIBMsIeTCs OOCTOBEPHbIM [oKa3aTeNlbCTBOM, Tak Kak He 3aBepeHa, B
CBA3M C YEeM HEBO3MOXHO YCTaHOBWTb MPUYACTHOCTb MMEHHO OTBETYMKA K Y4acTWUIO COrnacoBaHUsl YCMOBUIA
caoenku, onnatbl TPETbUM MULIOM U nonyvyeHus M. OeHEeXHbIX CPefacTB, OTNpaBke UM 3TUX NPOU3BedeHUin B
ne4yaTHOM, NEeKTPOHHOM NGO ayaMOUCTIONHEHMUN.

Cyﬂ, anennsauMoHHOM MHCTaHUUK ocTaBui 6e3 M3MeHeHUs peweHne cyaa nepBon WHCTaHUWMKN, cocnaBLUnNCb
OONOoNHUTENbHO Ha HenpeactaBleHne UCTLUOM Kakoro-nn6o 9KCNepTHOro uccnegosaHuA, 0ObEKTUBHO
noareepXxaarLwero, 4To nNpu nepecblJyike He Npon3owio nSMeHeHNne coaepXXaHud yKa3aHHOI7I nepennckun.

KaccauuoHHbIi cyn obuwen opucoukumm octaBun 6e3 M3MeHeHUs BblHeCeHHble Nno aeny cynebHble
NOCTaHOBIEHNS Cy40B NEPBON U anennsuMOHHOW MHCTaHLMIA.

CynebHas konnervsi no rpaxxaaHckum genam BepxosHoro Cyaa Poccuiickon ®epepauum He cornacunach ¢
MPUHSTEIMU CyAe6GHBIMU NOCTAHOBNEHUSIMM, NMOCKOMbKY NPULLMA K BbIBOAY O TOM, YTO CyAEOHLIMU MHCTaHUMUSIMUN HE
BbIMOSHEHbI TpeboBaHusa cTaten 55, 56, 67 n 71 ITIK PO.

Kak ycMmaTpuBaeTCcAa U3 MarepuanoB Aena, B noarBepXxaeHune HapyleHua OTBETHUKOM UCKIKYUTENbHOro
npasa UCTUa nocnegHun NPUNOXnn K MCKOBOMY 3adABNE€HUI0 CKPUHLLOTbLI Nepennckn nocpencrtsom 3HeKTpOHHOI7I
noYThbl. 3a8BMneHNin O d)aﬂbCI/Id)MKaLI,I/II/I 3TUX OOKYMEHTOB OTBETHMKOM CAeNnaHoO He Obino.

OpHako cyn NepBoOi MHCTaHUMM, OLEHWUB MPUIOXKEHHbIE K UCKY CKPMHLLOTbI NEPENUCKA NMYTEM 3NEKTPOHHOMN
MoyTbl Kak HEmoMyCTMMble W HEeOOCTOBEpHble [JoKasaTenbCTBa, He co3dan Heobxoaumble YCroBUst Ans
BCECTOPOHHErO, MOMHOM0 Y OB6BEKTUBHOIO BbIAICHEHUS AENCTBUTENbHBLIX OBCTOATENLCTB Aena, He okasamn nuy,
yyacTByloLLeMy B fiene, coAeincTeme B OCYLLECTBIIEHU ero npas.

Cyn anennsiuMoHHON MHCTaHUMK OLUMOKK, AOMYLLUEHHbIE CYA0M NepBoy MHCTaHUMK, He ucnpasun. OTKIOHSA
CKPUHLLOTbI NEpenncku, cyd ykasas, YTo UCTel He NpeacTaBuil 9KCNepTHOoe 3akioyeHue, MoATBepxaatollee
OTCYTCTBME W3MEHEHWIA COAEepXKaHUsi 3MEKTPOHHONW Nepenuncku, Npyu 3ToOM Ha obGCyXAeHWe OaHHbIA BOMpoC He
nocrasun.

KaccauuoHHbIi cyn obuen lopucaukumMmM AOonyleHHble cydamu nepBorM M anennsumMOHHOW MHCTaHUMK
HapyLleHWs HOpM NpoLeccyanbHOro nNpasa Takke He YCTpaHun.



CynebHasa konnerms no rpaxpaHckum pgenam BepxosHoro Cyga Poccuiickon ®degepaumm oTmeHuna
BblHECEHHble MO Aeny cyaebHble MOCTaHOBMEHUS M HampaBuna Jeno Ha HOBOE PacCMOTpeHwe B cyd NnepBon
WUHCTaHUuW.

(Onpepenenne CynebHon konnernn no rpaxxgaHckum genam BepxosHoro Cyaa Poccuinckon ®epepaumm ot 7
deBpans 2023 roga N 5-KIM22-144-K2)

PaccmoTtpeHune cynom aen, CBA3aHHbIX € 3alUTON aBTOPCKUX
u (unun) cmexHbIX NpaB B ceT "UHTepHeT", N0 KOTOPbLIM NPUHATDI
npeaBapuTenbHble 06ecnevynTesibHbIe Mepbl B COOTBETCTBUMN
co ctatben 144.1 NpaxxaaHCKOro npoueccyanbHOro Kogekca
Poccuinickon ®depepauun

37. O6sa3atenbHblM  YCrOBMEM ONs  MNPUHATUS  CyAOM NpefBapuTernbHbIX 0BeCcneyvnTenbHbIX  Mep,
npeaycMoTpeHHbIX ctatbert 144.1 paxagaHckoro npoueccyanbHoro kogekca Poccunckon depepauumu, ssnserca
npeacTaBneHne 3asBUTENEM [LOCTATOMHbIX [0Ka3aTenbCTB MNPUHAONEXHOCTU eMy WCKIIOYMTENbHOIrO npaea Ha
OOBbEKT aBTOPCKMX U (MNN) CMEXHBIX NpaB 1 hakTa MCNosb30BaHUs 3TOro 06bEKTa Ha KOHKPETHOWM CTpaHULEe canTa
B UHPOPMALIMOHHO-TENEKOMMYHUKALMOHHOW CETU.

®. obpatuncs B MOCKOBCKMI rOpOACKOW Cyg C  3asiBlieHMEM O MPUHATUM  NpefBapUTeEnbHbIX
obecneynTenbHbIX Mep, HamnpaeBneHHbIX Ha obecrnevyeHne 3almTbl ero aBTOPCKMX MpaB Ha ayavoBusyarnbHoe
npoussegeHne, pasMmeLLeHHOe Ha CTpaHULE NPOrpamMMHOro NPUNoXeHnsa canTta B cetn "MIHTepHeT".

OnpepeneHnem MoCKOBCKOIro ropofCcKoro cyfa B YOOBNETBOPEHUM 3asBrneHus d. 0TKazaHO CO CCbIIKOW Ha
TO, YTO B 3asiBNEHMM HE KOHKPETM3MPOBAH MNPEeaMET 3asiBMEHHbIX TpeboBaHWW, a MMEHHO He YyKasaHo
HaUMEHOBaHME NPOrpPaMMHOI0 MPUMOXKEHMA M (UNKM) CETEBOro agpeca MNPOrpaMMHOr0 MPUMIOXKEHUS, UMS UK
HauMeHoBaHMe Bragenbla NPOrpaMMHOrO MPUMNOXEHUs, KpaTKoe onuncaHme yHKLMOHAMNbHbIX BO3MOXHOCTEWN
NPOrpamMMHOro  MPUNOXEHNs U (MnM) MHOW UWHopMauuu, no3BonsWen MAeHTUDULMPOBaTL NPOrpamMmmHoOe
npunoXxeHne, NOCPEACTBOM KOTOPOro obecneumBaeTcst 4OCTYN K NPOU3BEAEHUIO B CETU "VIHTEpHET", 4TO BNMSET Ha
MCMOoNHeHne npeaBapuTenbHbIX 06ecnevnTenbHbIX Mep.

MepBbIi anennsiUMOHHbIA Cyq, OOLEeN PUCAMKLMK, PYKOBOACTBYSACL NMyHKTOM 3.1 yactm 1 ctaten 140 ITIK
P® n yactammn 1 n 4 ctatbn 144.1 ITIK P®, npuaHan goctatouHbiMK NPeACTaBeHHbIE 3asBUTENEM AOKYMEHTbI U
cBegeHus o npaBoobnagartene U MecTe pasMeLleHns 00bekTa aBTOPCKOro npaea Nno CregyLMM OCHOBAHUSM.

Cy,u, yKasarn, 4TO0, UCXoadA u3 unmMerLlmnxca marepumanos, ®. obnagaetr WUCKNHOYMTENBHBLIM npaBoM Ha
ayanoBusyarnbHOe nponssegeHne Ha OCHoOBaHMM 0OroBopa aBTOPCKOro 3akasa.

Kpome Toro, k saseneHnio ®. o npegsapuTenbHOM oObecrnevyeHun 3alumTbl UCKMYMTENbHOro npaea Ha
ayavoBusyansHoe MNpousBedeHVEe MPUINOXEH CKPUHLLOT CTpaHuubl canta B ceTu "MHTepHeT", Ha KOTOpOM OHO
pasmeLlLeHo, C yKkasdaHueM AaTbl U BpeMEeHU ero nonyyeHus.

OCHOBHbIM KpuUTEpueM OBOCHOBAHHOCTU MPUHATMS Mep obecnedyeHust ncka ABNsieTcs nNpedoTBpalleHune
HacTynneHusi o6CToATENBCTB, BIEKYLMX HEBO3MOXHOCTb UCMOMTHEHNUA pelleHns cyda nbo 3aTpyAHSIOWUX ero
ucrionHeHwue. Mpu 3ToM 3akoHoAaTeNb He onpeadenseT Kpyr AoKa3aTenbCTB, KOTopble A0MKHO MpeacTaBuTb Nvuo,
3asBMBLLEE XOOaTalNCTBO 06 obecneyeHun 1cka, JOCTaTOuHbIM OCHOBAHMEM AN NPUHATUS Mep No obecneyeHuto
1CKa SIBMSIETCS CYLLECTBOBaHME Kak peasibHOM, Tak M MOTeHUManbHOW Yrpo3bl HEMCMONHEHUST PeLLeHust cyaa uim
3aTpyaHEHWs ero UCMoSIHEeHUs B ByayLuem.

PaCCManI/IBaﬂ 3adaBfieHnMe o npuMeHeHunn obecneynTenbHbIX Mep, CyaA AOOJDKeH OUEeHUTb, HaCKOJ1bKO
Tpe6yemaﬂ 3adaBuUTEeNneEM KOHKpeTHada obecneynTenbHas Mepa CBA3aHa C npegMeToM 3aAaBIIEHHOro Tpe6OBaHI/IF|, ee
COpa3MepHOCTb U Kaknum O6p330M OHa obecneunt CbaKTVI‘-IeCKle peann3auunto uenen obecnedynTenbHbIX Mep.

CornacHo pasbsCHEHUsIM, U3NOXeHHbIM B NyHkTe 160 noctaHoBneHus [lneHyma BepxosHoro Cypa
Poccunckon ®epepauun ot 23 anpensa 2019 roga N 10, He TpebyeTca npeacTaBneHns OTAENbHbIX A0Ka3aTeNnbCTB
TOro, YTO HEMPUHATME YKa3aHHbIX B AAHHOM MyHKTE obecneduTenbHbIX MEpP MOXET 3aTpygHWTb WM caenatb
HEBO3MOXHbIM UCMONHEHWe cyaebHOro akta no cywecTBy crnopa; He TpebyeTca npeacTaBneHnst AokasaTensCcTB B
obbeme, HeobxoamMMoM Ans 060CcHOBaHUA TpeboBaHWI U BO3PaXKeHWUIA CTOPOHbI MO CYLLECTBY crnopa.

Obsi3aTernbHbIM ycnosuem O5d npuMeHeHuaA obecnevnTenbHbIX Mep ABNnAeTCcd npencrtaBrieHne 3adaBuUtenem
OoKa3aTesibCTB Halin4ma oCnopeHHOro Ui HapyLweHHOro npaea, a Takke ero HapyleHu4.



Mcxoasa u3 umanoxeHHoro lepBbi anennsumMOHHbIN cyd ObLen opUCAMKUMKM yKasan, Y4TO AO0CTaTOYHbIM
ABMSETCA npeacTasneHve 3assuteneM @. gokasaTenbCTB HanMMuusA Yy HEro WCKIYUTENbHOro npaBa Ha
ayauoBu3yaribHoe Mpou3BefeHne, nepefaHHoro emy no JOroBopy aBTOPCKOrO 3akasa, a TakKe [JOKYMEHTOB,
noaTBEPXKAALWMX ero UCMonb3oBaHne u 0B6OCHOBaHWE MNpuuuHbl 0bpalleHusi ¢ TpeboBaHMeM O NpUMeHeHUn
obecneunTenbHbIX Mep.

Mpun Takmnx obcTosATENLCTBAX CyA anennsiuMOHHON MHCTaHUMM MpULLIEN K BbIBOZY O TOM, YTO OCHOBaHUS A5is
OTKa3a B yooBMneTBOpeHuun 3assrneHnsd ®. 0 NpuHATUM npeasBapuTenbHbIX 0becnednTenbHbIX Mep, HanpaBneHHbIX
Ha obecneyeHve 3alWTbl UCKMIOYUTENBHOrO NpaBa Ha ayavoBu3yanbHoe npou3sBegeHve B cetn "VHTepHeTt",
OTCYTCTBYIOT.

C ydeToM wu3noxeHHoro [lepBbI anennsUMOHHBIA Cyd OOLWen PUCAMKUMM OTMEHWN onpeaerneHne
MOCKOBCKOrO FOpPOACKOrO Cyda W CBOUM oOnpedeneHneMm yaosnetBopun 3aserneHve . 0  NpuHATUM
npegBapuTernbHbIX 0becnednTenbHbIX Mep, HamnpaBleHHbIX Ha obecnevyeHne 3aluTbl aBTOPCKMX MpaB Ha
ayouoBu3yanbHOe Mpou3BedeHne, pasMelleHHOe Ha cTpaHuue canta B cetu "UHTepHet". Ha depepanbHyto
cnyx0by no Hagsopy B cdepe CBSA3M, UH(OPMALMOHHBIX TEXHOMOIMN U MacCOBbIX KOMMYHWKaLUA U UHbIX N1L,
BO3MoOXeHa O0SA3aHHOCTb MpeKkpaTuTb CO34aHMe TexXHUYEeCKUX YCrnoBun, obecrneunBalolmx pasmeLleHue,
pacnpocTpaHeHne U WMHOEe WUCMNOMb30BaHME YKa3aHHOrO ayAMOBM3yanbHOrO MPOU3BEAEeHUs, pasMEeLLEeHHOro Ha
Ha3BaHHOW B 3asBneHun ®. ctpaHuue canta B cetn "ViHTepHeT".

(AnennsiumoHHoe onpefeneHune NepBoro anennsaumoHHoOro cyga obulen pucamkumumn ot 6 anpena 2022 roga
N 66-1149/2022)

38. 3asaBneHne o NpUHATMM npeaBapuTenbHbIX OBecneynTenbHbIX Mep, HampaeBneHHbIX Ha obecneyeHve
3aLNTBl @aBTOPCKMX M (MNIN) CMEXHBIX NpaB B MHAOPMALMOHHO-TENEKOMMYHMKALMOHHBIX CETSX, B TOM 4ucCne B
cetn "IHTepHeT", MOXET ObITb YOOBNETBOPEHO CYAOM NPW OTCYTCTBUM CBEOEHUIN O MECTE XUTENbCTBA OTBETUYMKA-
rpaxxgaHuHa nnm o6 agpece oTBETYMKA-OpraHM3auuu.

Y. obpatunace B MOCKOBCKMI TFOPOACKOM CyA C 3asiBieHWEM O TMPUHATAM NpeLBapuUTerbHbIX
obecnevnTenbHbIX Mep, HarnpaereHHbIX Ha obecrneveHne 3alnTbl NPUHAOIEXALEro el UCKMIoYMTENBHOrO Npasa
Ha ayamoBuM3yarnbHble NPOnN3BEeLEHMS, Pa3MeLLEHHbIE Ha HECKONbKMX canTax B ceT "MHTepHeT".

OnpegeneHnem MoCKOBCKOro ropofcKoro cyaa B yAoOBMeTBOPEHUN 3asBreHus Y. oTkazaHo CO CChINIKOW Ha
HEeBbINOMNHEHME 3asBuUTENeM TpeboBaHMIN rpaXKgaHCKoro NpoLeccyanbHOro 3akoHa B 4actu cobnogeHus nopsaka
nogayn 3asiBMeHnss O MNPUHATUM NpenBapuTENbHbIX 0becnednTenbHbIX Mep, HanpaBneHHbIX Ha  3awuTy
UCKITIOYUTENBHOrO MnpaBa Ha ayauoBusyarbHble MNPOU3BeAeHWs, MOCKOMbKY 3asBUTENeM He YykasaH ajpec
BnajenbLa (XOCTUHr-npoBanaepa) Cantos.

Cya anennsaumoHHON MHCTaHUMM paccMOTpen YacTHYIo anoby Y., B KOTOpow cTaBuncs BONPoc 06 oTMeHe
onpegeneHnst MOCKOBCKOrO ropofcKoro cyaa, B CoOoTBeTcTBUM ¢ Yactsamu 3, 4 ctatem 333 [TIK PO 6e3 nsselleHus
nvu, yyacteyrowwmx B gene. Npu aToM cya ykasan, Y4To HanpaeneHne CyaoM NepBoN MHCTaHUMM NOCTYMMBLUMX OT
3asdBUTENEeNn YacTHbIX xanob Ha onpegeneHus, BblHeCeHHble MOCKOBCKMM FOPOACKMM CYAOM B MOPSAKe CTaTbu
1441 TTIK P®, nHbiMm nuuam He TpebyeTcs, nockonbky nonoxeHnus vactm 2 craten 333 MK P® He nognexar
NPUMEHEHNIO Ha CTaguM PacCMOTPEHWs BOMpoca O MPUHATUMU MpeaBapuTernbHbIX obecnevmTenbHbiX Mep,
HanpaBneHHbIX Ha obecneyeHne 3aluMTbl aBTOPCKUX U (UNN) CMEXHbIX MpaB, KpoMe npaB Ha dpoTtorpadmyeckune
npousBegeHMss W NpPou3BedeHWs, MOofyyveHHble cnocobamu, aHamnornyHbiMyM  goTorpadmn. Takke He
npegycmoTpeHa 00A3aHHOCTb 3asiBUTeNs YacTHOM >xanobbl Ha cooTBeTCTByloLlee onpegerneHve MocKoBCKOro
rOPOACKOro CyAa HanpaenaTb MHbIM NLAM KONWIO YacTHOW Xarnobbl 4o ee nodayun B cyA.

Cyn anennsuuMoHHOW WHCTaHUMM He cornacurncss ¢ BbIBOAOM Cyda NepBoM WMHCTaHuuMM o6 OTkase B
yAOBNETBOPEHUN 3asBMNeHnsa Y. 0 NpyHATUKN NpeaBapUTenbHbIX 06ecnevnTenbHbIX Mep B CBA3M CO CReaytoLuMm.

MyHktom 3.1 yactu 1 ctaten 140 MK P® npegycmMoTpeHo, 4TO Mepor No obecnedyeHnto ncka MoXeT ObiTb
BO3/IOXKEHME Ha OTBETYMKA U ApYyrMx Nuy, 00683aHHOCTM COBEPLUMTb OMpefdeneHHble OEeWCTBUS, Kacarolimecs
npegMetra crnopa O HapyleHMM aBTOPCKMX W (UNM) CMEXHbIX MpaB, KpoMe npaB Ha doTorpaduryeckme
npou3BedeHnss U MPOU3BELAEHUs, MOMyYeHHble crnocobamu, aHanormvHbiMy coTorpacmm, B MHEGOPMALMOHHO-
TeNeKOMMYHUKaLMOHHbIX CEeTAX, B TOM Yucne B cetn "MHTepHeT".

Cyno no nUCbMEHHOMY 3asiBlIEHMIO OpraHM3auuMuM UNW rpaxaaHuHa BnpaBe MNPUHATbL NpeasapuTernbHble
obecneunTenbHble Mepbl, HarnpasrneHHble Ha oGecnevyeHne 3allmTbl aBTOPCKMX U (M) CMEXHbIX NpaBs, KpoMe NpaBs
Ha dpoTorpaduyeckme NpousBedeHUst U NPou3BeaeHUs, NofyyYeHHble crocobamu, aHanorMyHbiMu dotorpadum,



3aABUTENs B MH(POPMAaLMOHHO-TENEKOMMYHUKALMOHHBIX CETSX, B TOM Yncne B cetu "MIHTepHeT", 0o npeabsaBneHns
ucka. Takoe 3asiBneHue Takke MOXeT OblTb NOAaHO B Cyd MOCPEACTBOM 3anofiHEHMS POPMbI, pasMeLLEeHHOW Ha
oduumnansHoOM cante cyada B WMHEOOPMaLUMOHHO-TENEKOMMYHUKALMOHHON ceTu "MHTepHeT", M nognucaHo
KBannnUMpOBaHHON 3MNEKTPOHHOW MOANUCBID B YCTAHOBMEHHOM diedepanbHbiM 3aKOHOM nopsake (4actb 1
ctatbk 144.1 ITTIK PO).

Mpn nopaye 3asBneHus O npeaBapuTenbHOM obecneyeHun 3alnTbl aBTOPCKUX M (MN) CMEXHbIX Mpas,
Kpome npaB Ha cpoTorpaduyeckme nNpousBeeHNa U NPOu3BeOeHUd, MosnyyYeHHble cnocobamu, aHanormyHbIM1
doTorpachun, B MHPOPMALIMOHHO-TENEKOMMYHUKALIMOHHBIX CETAX, B TOM 4ucre B cetu "VIHTepHeT", 3aaBuTtenb
npeacTaBnser B Cyd [AOKYMEHTbl, noAaTtBepxpawowue ¢akT ucnonb3oBaHMs B MHPOPMAaLMOHHO-
TENEKOMMYHUKALMOHHbIX CeTSX, B TOM uucrie B cetu "VIHTepHeT", OObeKTOB WCKMIOUYUTENbHLIX NpaB U npasa
3asABUTENSA Ha faHHble 0b6bekTbl. HenpeacTtaBneHve ykasaHHbIX OOKYMEHTOB B Cy4 SBMSETCA OCHOBaHWEM NS
BblHECEHMSA onpegeneHus ob oTkase B npeaBapuTenbHOM obecnevyeHny 3alnTbl aBTOPCKUX U (UNN) CMEXHBIX
npaB, Kpome npaB Ha doTorpadpuyeckne npou3BeaeHNs W NPOU3BEAEHUs, MOIyYeHHble cnocobamu,
aHanornyHblMu dotorpadun, B MHPOPMaLMOHHO-TENEKOMMYHUKALNOHHBLIX CETSX, B TOM Yncrne B cetn "UHTepHeT",
B KOTOPOM Cy[ pPa3bsCHAET MpaBO Ha MOBTOPHYH MOJayy YKa3aHHOro 3asiBNEHUS C BbiNOfHeHMeM TpeboBaHui
AaHHOM YacTK, a Takke NpaBo Ha nogadvy ncka B odwem nopsake (Yactb 4 ctatek 144.1 ITIK PO).

Ha cTtagum paccmoTpeHust cyaoM MepBOM  MHCTaHUMM BoMpoca O MPUHATMM NGO HENPUHATUK
obecneunTenbHbIX Mep 3aKOoH He MnpeanoraraeT U3BeLLeHe U ydyacTne B pacCMOTPEHMM OaHHOro BOMpoca Koro-
nmMbéo w3 nuu, KoTopble BMOCNEACTBMM MOFYT NpUOBpPecTn cTaTyc nuua, yyacTBylolwlero B fAene, a Takke
HanpaeneHne UM KoMuin 3asiBneHnsa 1 onpeaeneHus.

Mpn aTom nonoxeHusa nyHkta 3 yactn 2 ctatbn 131 TIK P®, koTopbii 06513bIBa€T B MCKOBOM 3asiBIIEHMU
YKa3blBaTb CBeOeHUsd o6 OTBETHMKE, B TOM 4ucne ero agpec, B AaHHOM cCliydyae He MOoryT ObITb NPUMEHEHHbI,
NOCKOINbKY 00 NPUHATUA UCKOBOIO 3adABlieHUA K Npoun3BOACTBY cyda, nuua, yKa3aHHble B 3adABlieHUn O NMPUHATUN
npensapuTernbHbIX obecneunTensbHbIX Mep, He NpuobpeTatoT cTaTyc nuu, y4acTeylowWwunx B Aene.

Takum oGpa3om, HeykasaHue B 3asiBNEHUM O MPUHATUM NpedBapUTenbHbIX obecnedynTenbHbIX Mep agpeca
opraHusauun - Bragenbua (XOCTUHr-NpoBaiigepa) calTa He CBUAETENbCTBYET O HapyLleHWU TMONOXEHWIA
rpaXkgaHCKOro nMpoueccyanbHOro 3akoHa, a Takke MnpaB UL, YbM MHTEpEecbl MOTyT GbiTb HapyLUEHbl MPUHSATUEM
Mep Mo npeaBapuTenbHOMY 06ecneyeHnto 3aluTbl aBTOPCKUX U (MIN) CMEXKHBIX NpaB.

B cBA3M C U3NOXEHHbIM CyAd anennsuMoHHOW MHCTaHUUK CBOMM oOnpeaerneHveM OTMEHWUn onpeneneHue
MockoBCKOro ropoackoro cyga C paspelleHMeM Bonpoca no  cyuwlectBy. 3assrneHve Y. O NpUHATUM
npeaBapuTenbHbIX obecnedunTenbHbIX Mep, HanpaBneHHbIX Ha obecnedeHne 3allnTbl UCKITYUTENBHOIO Npaea Ha
ayovoBusyanbHble NPouM3BeaeHUs, pasMelleHHble Ha canTax B cetu "VIHTepHeT", ypoBneTrBopeHo. Ha
PepnepanbHyto crnyxby no Haasopy B cdepe CBA3W, MHPOPMALIMOHHBIX TEXHOMOTMI U MAaCCOBBLIX KOMMYHUKaLUA U1
WHbIX WL, BO3MOXeHa 0643aHHOCTb MPEKPaTUTb CO34aHNe TEXHUYECKNX YCIOBUIA, 0BecnednBaoLLmnx pa3MeLleHme,
pacnpocTpaHeHne W WHOe WCMNOSb30BaHME YKa3aHHbIX ayauoBM3yarnbHbIX MNPOU3BEAEHUA Ha Has3BaHHbLIX B
3asBneHmmn Y. cantax B cetu "UIHTepHeT".

(AnennsumoHHoe onpegeneHue Nepsoro anennsAaunoHHOro cyga obuen opucamkumm ot 8 nioHsa 2022 roga N
66-1837/2022)

39. Tllpu paccMmoTpeHun 3asiBieHUst O TNPUHATUM  NpeaBapuTenbHbIX — 0DecneyvnTenbHbIX — Mep,
npeaycMoTpeHHbIX ctatbeint 144.1 [paxpgaHckoro npoleccyanbHoro kogekca Poccuickon depepauun, cyn He
paspeLLaeT BOMpPOC O TOM, MOASIEXUT NM 3aliMTe HapyLleHHOEe aBTOPCKOe U (MnM) CMEXHOe NpaBo 3asBUTENs, a
TaKke O [JOCTAaTOYMHOCTW, OTHOCMMOCTM U [OMNYyCTUMOCTM [OKa3aTenbCTB, MpeacTaBfieHHbIX 3asiBUTENEM B
obocHOBaHMe TpeboBaHWs O 3aLLMTE aBTOPCKOrO U (MNIN) CMEXHOro npaea.

ObuwectBo obpatunoce B MOCKOBCKUI TFOPOACKON CyA C 3asiBieHWEM O NPUHATUM NpeaBapuTeEnbHbIX
obecneunTenbHbIX Mep, HanpaBrieHHbIX Ha obecnevyeHne 3almTbl NPUHAANEXAaLlero eMy UCKIYNTENbHOrO Npasa
Ha My3blKanbHOe Mpou3BedeHNe C TeKCToOM B ceTn "VIHTepHeT", KOTOpoe HenpaBOMEPHO WCMOMb30BaHO B
nepepaboTaHHOM BWae B ayAMOBU3yarbHOM MPOM3BEAEHWM - My3blKallbHOM BWAEOKNUME W pasMelleHO Ha
CTpaHuue canTta B cetn "HTepHeT".

OnpegeneHnem MOCKOBCKOIrO ropofCKOro cyda B YOOBMETBOPeHuW 3asBrieHuss obliectBa oTkasaHo. Cya
cocranca Ha TO, 4YTO 3asBUTENneM He npencTaBrneHbl [OoKasaTenbCTBa, MNOATBEPXKAAloWMe pasMelleHue,
pacnpocTpaHeHve 1 foBefeHue 40 BCeobLUero ceeeH sl ykasaHHOrO My3blKanbHOro NpoM3BedeHUsl ¢ TeKCTOM Ha
Ha3BaHHOW B 3asBMEHUM CTpaHULIE callTa, a TakkKe YTO 3asiBUTENneM He NpeacTaBneHbl JoKasaTenbCTBa Hanuuns



WCKIIOYUTENLHOrO MNpaBa Ha ayavoBu3yanbHOe npousBedeHune, (aKkTUYEeCKU pasMmellleHHOe Ha  yKasaHHOM
cTpaHuue. Kpome Toro, cCyd ykasan Ha Hanuuue Mexay CTOpoHaMM rpaXaaHCKO-NpaBoBOro cropa o
MpaBoOMepPHOCTU CO3[aHUsA ayaMOBU3yarnbHOro NPou3BeaeHus.

MepBbIi anennauMoHHbIA cyd obLLen pUCaNKLMM He cormacuricsa ¢ BbiBogamu MOCKOBCKOMO ropogckoro
cyaa, cocnaBwmnck Ha NyHKT 3.1 yactu 1 ctatbn 140 MK PP n yactn 1 n 4 ctaten 144.1 ITIK PO.

B cooTtBeTcTBUM C NyHKTOM 55 noctaHoBneHus NneHyma BepxosHoro Cyna Poccuiickon depepauuu ot 23
anpeng 2019 roga N 10 npu paccmoTpeHun fen o 3allnTe HapyLUEeHHbIX MHTeNneKTyanbHbIX NpaB cyaam crieqyet
y4nTblBaTb, YTO 3aKOHOM HE YCTaHOBIEH MepeyYeHb [AOMYCTUMbIX [O0Ka3aTenbCTB, HA OCHOBaHUWM KOTOPbIX
ycTaHaBnuBaeTca akT HapyweHus (ctatbst 55 TIK P®). MNMostomy npu paspelueHun Borpoca O TOM, UMeN fin
MecTo Takow dakT, cyg B cuny crtaten 55 m 60 ITIK P® BnpaBe npuHsaTb nobble cpefctBa AoKasbliBaHUS,
NpenycMOTPEHHbIE MpoLEeccyarnbHblM  3aKOHO4ATENbCTBOM, B TOM YMCME MOMyYeHHble C MCNOMb30BaHWEM
MHGOPMAaLNOHHO-TENEKOMMYHUKALMOHHBIX CETEN, B YACTHOCTU CeTU "NIHTepHeT".

JonycTuMbiMK1  foKasaTenbCTBaMu  SIBMSATCS B TOM 4YMCME CAENaHHble U 3aBepeHHble nuuamu,
yyacTBYKOLIMMUN B [ere, pacneyatkM marepuarnoB, pasMelleHHbIX B WH(OPMaLMOHHO-TENEKOMMYHUKALMOHHOW
ceTu (CKPUHLLOT), C yka3aHMeM ajpeca WHTEepPHET-CTpaHuLbl, C KOTOPOW cAenaHa pacnevaTka, a Takke TOYHOro
BpEMEHM ee nony4deHusi. Takue pacneyatku noanexar oLeHKe CyaoM Npyu pacCMOTPEHWUM ena HapaBHe ¢ NPoYUMU
JokasartenbctBamm (ctatbsl 67 ITIK P®).

Cya anennsumMoOHHOW WMHCTaHUMM Mpulien K BbiBOQY O TOM, YTO Ha CTaguvM pacCMOTPEHMS 3asBneHust O
NPUHATUM NpegBapuTenbHbIX 06ecnednTenbHbIX Mep, HanpaBneHHbIX Ha obecnevyeHne 3almTbl UCKIIOYUTENBHOMO
npasa 3asButens B cetu "NHTepHeT" 00 npedbsaABneHus uUcka, 3asiBuTernb caM onpegenser obbeM OOKYMEHTOB,
npeacTasnsemblx B Nopsake, npegycMoTpeHHoM ctateen 144.1 TTIK PO.

I'IpM pacCMOTpeHnn OaHHOIo 3asBlieHUA CyO He BhpaBe pelatb BOMPOC O TOM, NOANEXUT J5un 3aliunte
HapyweHHOe npaBO 3adABUTENA Ha pe3ynbrar VIHTeﬂJ'IeKTyaJ'IbHOVI AeATernnbHOCTN, a TakKkKe O O0CTaTO4YHOCTU
npegcrtaBreHHbIX 3adaBUTeneM B 00OCHOBaHME UCKOBbIX TpEGOBaHMVI [oKas3aTtenbCTB, pPaBHO KakK U O UX
OonyctmmoctTM MU OTHOCMMOCTWU, MOCKOJIbKY OueHKa WuX AonyctTMUMOCTM U OTHOCUMMOCTU Npou3BOAUTCA MNpuU
paccMoTpeHnn gena o 3aluTe HapyLleHHbIX NUHTeNnNeKTyarnbHbIX npas.

Cy,D, anennaunoHHON MHCTaHLUUK yKasarn, 4To 0o0LEecTBOM K 3asiBIEHUIO O NMPUHATUN NpeaBapUuTerbHbIX
obecnevnTenbHbIX Mep, HanpabBlEeHHbIX Ha obecneyeHne 3aWUTbl UCKNKOYUTENBHOMO npaBa Ha My3blKalibHOE
npounsseneHne, npuroxeHbl Konun JUUEeH3NMOHHbIX O0roBopoB B OTHOWEHWMWM [OaHHOMo  My3blKallbHOro
npoun3sBeaeHnAa C TEeKCTOM, 3aKJMHOYEeHHbIX C npaaooGnap,aTenﬂMM, a TakKkKe CKPUHLLOTHI KOHerTHOVI MHTEpPHET-
CTpaHuubl canta c YKa3aHnem TO4YHOro BpeMeHun UxX nonydvdeHud, a Takxke DVD-aunck, cop,epmau.mﬁl Bmnaeosanmcu
3axBaTta 3KpaHa C BocnpousBegeHnemMm BMOEOPOJSIMKOB C yKa3aHMEM CCbIJ10K, Ha3BaHWi BMOEOpPOJSINKOB N TOYHOIO
BpemMeHu npoBegeHna 3annucu, N3 KoOTopblX, Kak ykasan 3adBuTerb, yCMaTpmnBaeTCA UCNOfib30BaHNE MY3blKalrilbHOIo
npoun3eegeHna ¢ TeKCTOM B CoCTaBe ayanoBuU3yalribHOro npon3seneHus.

B cBsi3u ¢ aTum lMepBbii anennsiuMOHHbIN cyd 00Lel opucauKkumMm npusHan BbiBog MoCKOBCKOro ropoackoro
cyda o6 oTkase B yAOBNETBOPEHMM 3asiBNEHMs OOLEeCTBa O MPUHSATUMN NpeaBapuTerbHbIX o6ecnednTensHbiX Mep
He COOTBETCTBYIOLLMM MpeAcTaBeHHbIM MaTtepuanaM M OCHOBaHHbIM Ha oOueHke OBCTOATENbCTB, MOANEXAaLLMX
J0Ka3blBaHMIO B paMKax pacCMOTPEHUs Aena rno CyLecTBy, YTO NPOTUBOPEUNT nonoxeHuam ctaten 144.1 ITIK Po.

C yuyetoMm wusnoxeHHoro [lepBbli anennsaUMOHHbIA Ccyn OOLier pUCOUKUMM OTMEHWUN onpeaeneHue
MOCKOBCKOro ropoACKoro Ccyda W yAOBNETBOPUN 3asiBNeHne obuwectBa O NPUHATUM NpeaBapuUTerbHbIX
obecneyvnTenbHbIX Mep, HanpaBneHHbIX Ha obecnevyeHne 3aLmTbl aBTOPCKMX NpaB Ha My3blKanbHOE NPOu3BeaeHne
C TEeKCTOM, WCronb3yeMoe B nepepaboTaHHOM Buae B ayauoBM3yarbHOM MpOM3BEAEHUN - My3blKanbHOM
BMAEOKNUME, pa3MeLLeHHOM Ha cTpaHuue canta B cetu "MHTepHeT". Ha ®egepanbHyto cnyxOy no Haasopy B
cdepe cBA3M, UHHOPMALMOHHBLIX TEXHOMOMMN N MAacCOBbIX KOMMYHMKALMA 1 MHbIX MWL, BO3NOXeHa 00A3aHHOCTb
npeKkpaTuTb COo3daHne TeXHWYECKUX YCMnoBuKi, obecneunBaloluMX pasmelleHne, pacnpocTpaHeHue U WHoe
MCMONb30BaHNe yKa3aHHOro obbekTa aBTOPCKOrO MpaBa Ha Ha3BaHHOW B 3asiBMEHWM CTpaHuue canta B ceTu
"IHTepHeT".

(AnennsumoHHoe onpegeneHne [NepBoro anennauMoHHOro cyga obuwen topucgukumm ot 19 guBapsa 2022
roga N 66-178/2022)

40. YpaneHue c canta B ceTn "MHTepHeT" OOLEKTOB aBTOPCKMX W (UMW) CMEXHbIX MpaB KO BpeMeHu
paccMOTPEHUs cyooM Aerna no TpeboBaHMio O NpecedYeHnun 4eNCTBUN, HapyLLaoWmx aBTOPCKME U (MKM) CMEXHbIE



npaBa 3aaBuUTeNnAa WM co3galwnx yrposy X HapyweHuda, He 4ABnAeTcd OCHOBaHuMeM Ond OTKasa B
yAOBNETBOPEHUN UCKa.

Obnagatenb WCKMOYMTENBHOIO MpaBa Ha nUTepaTypHOe npou3BegeHne obpatuncs B Cyq C UCKOM K
obuiecTtBy - NpoBangepy XoCTuHra camta B cetu "MHTepHeT", Ha koTopom 6e3 cornacus npaBoobnagartens unm
WHOrO 3aKOHHOIMO0 OCHOBaHMS 3TO Mpou3BedeHue npeariaraeTcsd HeorpaHWYeHHOMY Kpyry nuvy  Crnocobom
BOCMPOM3BEAEHNS W [JoBedeHuMs [0 Bceobwero ceBedeHus, O 3anpeTe co3gaBaTb TEXHUYECKUE YCMOBWS,
obecneymBaloLme ero pasmeLleHe, pacnpocTpaHeHne N MHOe UCMOoNb30BaHue Ha JaHHOM canTe.

Paspeluas crnop, cyg NnepBon MHCTaHUUK, pykoBoACTBysCb TpeboBaHuamu ctaten 1250, 1252, 1253.1 TK PO,
nonoxeHnsmmu nyHkta 18 cratbn 2 PegepanbHoro 3akoHa "O6 nHdbopmaummn, MHPOPMALMOHHBIX TEXHOMOMUSIX U O
3awmTte uHdopMauun”, npuwen K BbiBogy 00 060OCHOBaHHOCTM Mcka. PelueHnem cyda MnepBOWM WHCTaHUuW,
OCTaBIiEHHbIM 0€3 U3MEeHeHUs anennsauMoHHbIM OMnpedeneHveM cyga anennauMOHHOM MHCTaHUMK, OTBETYUKY
3anpeLleHo co3daHne TEXHNYECKNX YCIoBMIM, 06ecneunBatoLLmMX pa3meLLeHne, pacnpocTpaHeHue, JoCTyn 1 foboe
WHOE MCMonb30oBaHne nMTepaTypHOro Npou3BefeHnsa Ha yKkasaHHOW B MCKOBOM 3asiBNEHUN CTpaHuue canta B ceTn
"UHTepHet".

Cyn y4en, 4To OTBETYMK NpedoCTaBnseT NoNb3oBaTeNnaAM TONMbKO TEXHMYECKYD BO3MOXHOCTb pasMellaTb
MHOpMaLMIo Ha caiiTe, CaMOCTOSITENIbHO HE MHULMMPYET ee pasMeLLeHne Ha caiiTe, He BbliGupaeT nonyyarenemn
MHOopMaLMK, He y4acTByeT B (DOPMUPOBAHUM cCodepXKaHWUsA CTpaHUL caiTa, He OCYLLEeCTBNSET NpeaBapuTenbHYo
NMPOBEPKY pasMeLLeHHON Nonb3oBaTeneM MHopMauun, NoaToMy He KOHTPOSIMPYET M He HeceT OTBETCTBEHHOCTU
3a [OeWCTBUS TPETbUX JML B OTHOLUEHWM WCMONb30BaHWS caiiTa, (hOpMMpPOBaHMS, 3arpy3ku MaTepuanoB U
MCMOMNb30BaHNs CoAepXKaHWs CTpaHuL, caiTa, TO eCTb OCYLLECTBSAET (PyHKUMM MHPOPMALIMOHHOTO NOCPeaHUKa.

Cyn anennsiuMoHHOW WMHCTaHUMW, COorfallasicb C BbiBOAaMW cyda NepBOW WUHCTaHUWUW, OTKIOHWM [0BOAbI
anennsaunoHHON >xanobbl OTBETYMKA, CCbIIaBLIEroCs Ha HEBO3MOXHOCTbL 3anpeta Ha Oyayllee co3faHust
TEXHUYECKMX YCINOBUI, obecrnevmBatoLmx pa3MeLleHme, pacnpoCcTpaHeHe U MHOE UCMOoNb30BaHNE Npou3BeaeHust
Ha cailte B ceTn "VHTepHeT", BBMAY OTCYTCTBMS KO BPEMEHM PaCCMOTPEHMSI dena CyaoM IuTepaTypHOro
Npou3BeaeHUsl Ha yka3aHHOW UCTLOM CTpaHULEe caiiTa.

Cyn anennsumMoHHOM MHCTaHUUKM yKasasr, 4YTo hakT npekpalweHusi HE3aKOHHOrO pasMeELLEeHUs Ha caunTe
obbekTa aBTOPCKMX MpaB Ha MOMEHT PACCMOTPEHMSI MCKa B Cydax NEepBOM W anennsiyMOHHOW WMHCTaHUMN He
SABNSAETCS OCHOBAHMEM AJ18 OTKa3a B PAaCCMOTPEHUN 3asBEHHbIX TPe6OBaHU NO CyLLECTBY U HE UMEET NPaBOBOro
3HaYeHUs, TaK Kak He YCTpaHseT camy yrpo3y HapyLLUEeHUs UCKITYUTENBHOIo Npaea nctua B dyayuiem.

CornacHo pasbsiCHEHWsIM, codepXalMmcs B MyHKTe 57 noctaHoBneHusi [NneHyma BepxosHoro Cyga
Poccunckon ®epepauun ot 23 anpenst 2019 roga N 10, TpeboBaHne O MpeceyeHnn OeNCTBUN, HapyLLaKLWnX
npaBoO MINN CO3[AKLWMX Yrpo3y €ro HapylleHus, MOXEeT ObiTb YOOBMETBOPEHO TOMbKO B TOM Cryyae, €cru
NpOTUBOMNPAaBHOE MOBEOEHME KOHKPETHOrO Nuua elle He 3aBepLleHO MMM MMEETCHA Yrposa HapyllueHus npasa.
TpeboBaHua 00 obuiem 3anpeTe KOHKPETHOMY nuuy Ha Oyayuliee MCnonb3oBaTb pes3yrnbTaT WUHTENNEeKTyarbHOW
OEeATenbHOCTM (Hanpumep, O 3anpeTe pasmelleHus MHpopmaumm B UHGOPMAaLMOHHO-TENEKOMMYHUKALMOHHbBIX
ceTax, B TOM uucne cetn "MHTepHeT") He noanexar yOOBNETBOPEHUIO, MOCKOMbKY TaKoW 3anper yCTaHOBIEH
HenocpeacTBEHHO 3akOHOM (ab3al, TpeTu nyHkTa 1 ctatbmn 1229 MK PO).

Kak cnegyeT us martepuanoB gena, 3asBrieHHble UCTLUOM TpeboBaHMsA HampaBreHbl Ha 3anpeT co3gaHus
TEXHUYECKNX YCNOBWUWA, TO €CTb TakuUX YCMOBUW, KOTOpble MNO3BOMSAIOT MOMb3oBaTensM canTa pasmellatsb,
pacnpocTpaHATb U MHbIM 06pasoM MCMoNb30BaTb OOBLEKT MCKIMOYMTENBHOIO NpaBa Ha COOTBETCTBYHOLLIEM cauTe, a
He Ha 3anpeT OTBETYMKY WCMOMb30BaHMs pesynbrata MHTEenneKkTyanbHOW OedATenbHoCTM  cnocobamu,
yCTaHOBMNeHHbIMK [paxagaHckum kogekcom Poccuinckon depepaumm.

KaccaunoHHbIN cyn obuen ropucaukumm cornacuncda C BbiBOgaMu CynoB FlepBOI7I M anennsumMoHHOM
WMHCTaHLUWUA N CBOUM onpeageneHmnem octaBui 0€e3 n3MeHeHNs1 BbIHECEHHbIE MO aeny cyp,e6Hb|e NOCTaHOBINEHUA.

(Onpepenenne cypebHOM konmermn no rpaxpaHckum genam Btoporo kaccauuoHHoro cyga ob6uien
topucamkumm ot 8 utonsa 2021 roga N 88-15213/2021)

41. NckoBoe TpeboBaHMe O MOCTOSIHHOM OrpaHW4YeHUn OcTyna Kk canTy B ceTn "HTepHeT", Ha KOTOpOM
HEOOHOKPATHO M HENPaBOMEPHO pa3mellanacb UHopmaLmsa, cogepallas 06beKTbl aBTOPCKUX U (MNIN) CMEXHbIX
npas, wunu uHdoOpMaLuMs, Heobxoaumas AnNd  UX  MNOMyYeHMs C  MUCMNOMb30BaHWMEM  MHGPOPMALMOHHO-
TENEKOMMYHMKALUMOHHBIX CETeN, B TOM uncne cetu "MIHTepHeT", MoXeT ObiTb YOOBMETBOPEHO CYAOM B Cry4ae
paccMOTPeHUss UM Jerna, Npou3BOACTBO MO KOTOPOMY ObIo BO3OYXXAEHO Nocre BCTYMNEHUS B 3aKOHHYHO CuIy



peLLeHmnsl, BbIHECEHHOrO 3TUM >Xe Cy4OM B MOMb3y 3TOro Xe MUCTLa No ApYyromy Aeny o 3alimMTe aBTOPCKUX U (Mnn)
CMEXHbIX NpaB B MIHPOPMALNOHHO-TENEKOMMYHUKALNOHHOM ceTu "MHTepHeT".

OnpepeneHnem MockoBckoro ropogckoro cyga ot 3 okTabpsi 2018 roga no 3asBneHuto obuiectBa -
obnapatenst UCKIIOYMTENBHOM JIMLEH3MM Ha WCMNOfb30BaHMe, B TOM uucne B cetu "MHTepHeT", cdoHorpamm
My3blKarnbHbIX MPOU3BEOEHUN MPUHATBHI NpeaBapuTenbHble  oGecneynTenbHble Mepbl, HamnpaBneHHble Ha
obecrneveHne 3aWwuTbl UCKITHYNTENBHOIO NpaBa Ha oHOrpamMmmbl, pasMeLleHHble Ha canTe 1 u Ha canTe 2 B cetn
"UHTepHeT".

B ycTaHOBNeHHbIV cpok NpaBoobnagatens obpatuncst B MOCKOBCKUI rOPOACKONM CYL, C MCKOBLIM 3asiBIIEHVEM
K npoBanepy XoCTuHra camTta 1 1 npoBamgepy XOCTUHra caWta 2 O 3aluTe MUCKMYUTENbLHOro npasa Ha
¢OHOrpaMmmbl, HE3aKOHHO pa3MeLLEHHbIE Ha AaHHbLIX calTax.

Kpome Toro, ucrer, npocmn NOCTOAHHO OrpaHMYNTb AOCTYN K Ha3BaHHLIM canTam, MOCKOSIbKY HA MOMEHT ero
obpalleHnst B cyg K OTBETYMKAM C YKa3aHHbIMW TpeboBaHMAMM B OTHOLLEHMU COOTBETCTBYIOLLMX CAVTOB MMENUCh
BCTYNUBLLME B 3aKOHHYKO cuny pelleHnss MOCKOBCKOrO ropodckoro cyfa B €ro e nonb3y no Apyrum gernam o
3alUnTe aBTOPCKUX U CMEXHbIX NpaB B ceTu "VIHTepHeT".

PeweHnem MOCKOBCKOrO ropogckoro cyga OTBETYMKaM 3anpeLleHo Cco3daHuMe TEeXHUYECKUX YCIOBUM,
obecneyMBalOWnX pasMelleHne, pacnpocTpaHeHWe W WHOE WUCMONb30BaHME YyKasaHHbIX (QOHOrpaMm Ha
COOTBETCTBYIOLLMX carTax B ceTn "MHTepHeT", NOCTOSAHHO OrpaHuUyeH OOCTYN K 9TMM canuTaMm.

AnennsuMoHHbIM onpederneHnem cyaebHon kKonnermm no rpaxpgaHckum aernam MOCKOBCKOrO ropofckoro
cyaa pelueHme MOCKOBCKOrO ropofcKoro cya OTMEHEHO, MPUHATO MO Aeny HOBOE peLleHue, KOTOPbIM 3anpeLleHo
OTBETYMKAM CO3[aHUE TEXHUYECKMX YCroBWUW, obecrneymBaloliMx pasMeLleHne, pacnpocTpaHeHne W UHoe
NCMonb3oBaHWe yKasaHHbIX (POHOrpaMM Ha COOTBETCTBYIOLLMX carTax B ceTu "MIHTepHeT", NOCTOSHHO orpaHudeH
gocTtyn k canty 1 B ceTn "MIHTEpHET", B yAOBNETBOPEHNM TPEOOBaHUIM O NOCTOSIHHOM OrpaHWYEeHUN JOCTyNa K CanTy
2 OTKasaHo.

Cya anennsauMoHHOW WMHCTaHUMW MpULIen K BbIBOAY O TOM, YTO B CUITy MOMOXEHUN NoanyHKTa 2 nyHkTa 1
cratbn 1252, cratbm 1253.1 K P®, nyHkta 18 cratem 2 depepanbHoro 3akoHa "O6 wuHpopmaumu,
WHOPMALIMOHHBLIX TEXHOMOMMSX U O 3alumTe UHopmaumn" K OTBETYMKAM - NpoBangepam XOCTUHra cantos 1 n 2
noanexar nNPUMEHEeHU0 Mepbl OTBETCTBEHHOCTU, NPeAYCMOTPEHHbIE NOANYHKTOM 2 NyHkTa 1 ctatbn 1252 K PO, B
BUAE TMpecevyeHnss OEeWCTBUW, HapyLlaloWmMX WCKIIOYMTENbHOE MpaBo, a Takke BO3NOXEHUA 00s13aHHOCTU
NPekpaTuTb HapyLleHWEe WCKITIYMTENBHOMO MNpaBa Ha [aHHbIX caWTax, MOCKOMbKY Ha MOMEHT MNPUHATUS
npenBapuTernbHbIX 06ecnevnTenbHbIX Mep (akT HapyLLeHUs NpaB UCTUa NyTeM pasmeLLeHnst POHOrpaMm Ha TUX
camnTax 6e3 cornacua npaBoobnagaTens Hallern CBOe NOATBePXAeHNe B xofe cyaebHoro pasbupatensbcrea.

B cootBeTcTBUM C YacTblo 3 ctaTtbn 26 [TIK P® MockoBckuii ropoackon cya paccMaTpmuBaeT B kKadecTBe cyaa
NepBON MHCTaHLUMW rpaXXaaHCKMe Aena, KOTopble CBs3aHbl C 3alUMTOW aBTOPCKUX U (MMKM) CMEXHbIX npaB, KpoMe
npae Ha ortorpacdmyeckne npousBedeHUss W Npou3BedeHUsl, MoNydeHHble crnocobamu, aHanornyHbIMM
doTorpacun, B MHHPOPMaLMOHHO-TENEKOMMYHUKALMOHHBLIX CETAX, B TOM Yucrne B ceTn "VIHTepHeT", 1 nNo KOTopbIM
UM NPUHATLI NpeaBapuTernbHble obecneYvnTernbHble Mepbl B COOTBETCTBMM CO cTaTben 144.1 TTIK PO.

B cnyvae paccmoTpeHuss MOCKOBCKMM ropoackum CyAoM fAena, MpOM3BOACTBO MO KOTOPOMY 6bino
BO36Yy>KOEHO N0 NCKY NCTLA Nocne BCTYNEHNs B 3aKOHHYIO CUMY PELUEHUS, BbIHECEHHOIO 3TVM Xe CyAOM B MOrb3y
3TOr0 e wucTua no Apyromy pfeny O 3awuTte aBTOPCKMX W (MMM) CMEXHbIX npaB B MH(OPMaUUOHHO-
TENEeKOMMYHUKALMOHHbBIX CETAX, B TOM yucrne B cetu "VIHTepHeT", MOCKOBCKUA FOPOACKON CyA Takke paspeluaeT
BOMNPOC O MOCTOSIHHOM OrpaHuyYeHnn [Joctyna K camty B cetn "WHTepHeT", Ha KOTOPOM HEOOHOKPAaTHO U
HenpaBOMEepHO pa3mellanacb MHdopMaums, copepXallas OObeKTbl aBTOPCKUX W (MNN) CMEXHbIX MpaB, Unu
uHdopMaums, Heobxooumas AN UX MNOSydYeHUs C UCMofb30BaHWeM MHM(OPMaLNOHHO-TENEKOMMYHMKALIMOHHbIX
ceTen, B TOM yncne cetn "MIHTepHet".

Kak ykasan cya anennsiuMoHHON UHCTaHLMN, U3 CoaepXXaHns NpuBeaEeHHON HOPMbI CriedyeT, YTO MOCTOSAHHOe
orpaHuMdeHne [oCTyna K CaWTy OCYLIeCTBNSAETCH NPW Hanmuuuum Ha MOMEHT paccMOTpeHus gena cygebHoro
peLleHns B Nonb3y 3TOro Xe MUCTua, ycTaHaBnveaowero akT HeOQHOKPATHOrO U HENPaBOMEPHOIO pasMeLLeHuns
Ha 3TOM Xe cawTe MHdopMauun, cogepxallenn o6beKkTbl aBTOPCKMX U (MNKN) CMEXHbIX npas, unu nHdopmaumm,
HeobxoAMMOW ANns MX MOSyYeHUst C UCNOMb30BaHMEM WMHMOPMAaLMOHHO-TENEKOMMYHUKALMOHHbBIX CEeTEN, B TOM
yucne cetn "HTepHeTt".

YcrtaHoBneHo, 4to 18 wutona 2018 roga MOCKOBCKMM FOpOACKMM CyaoM Obifio MPUHATO peLleHne no



rpaxgaHckomMy Aeny no UCKY UCTUa K npoBavaepy XOCTUHra camTta 1 O 3alimTe UCKMYMTENbHOro npaBa Ha
doHorpamMmmy My3blKanbHOrO NPoOM3BeAeHUs, pasMeLleHHy0 Ha cante 1 B ceTu "MIHTepHeT", KOTOpbIM OTBETYMKY
3anpeLleHo Cco3fdaHue TEeXHWYECKMX YCMoBUR, obecneyvBaloLnX pasMeLleHne, pacnpocTpaHeHWe WU KHoe
HE3aKOHHOE MCMOoNb30BaHWE My3blKaribHOro NMpou3BedeHUs Ha LaHHOM caviTe. PelueHne BCTYnNUNO B 3aKOHHYHO
cuny 29 asrycta 2018 roga, To ecTb A0 BOo30yxaeHWss B MOCKOBCKOM ropoAcKoM cyfde Aerna rno MCKy ucTtua K
npoBanaepy XocTuHra canta 1 n nposargepy XoCTUHra camTa 2.

Takum obpasom, cydom yCTaHOBMEHO, YTO Ha canTe 1 B ceTn "UHTepHeT" HeOQHOKPAaTHO M HenpaBoOMEPHO
pasMellanacb MHgopMauus, cogepxalias OObeKTbl WHTENNeKTyanbHbIX npas, npasoobrnagatenem KoTopbiX
ABMSETCA UcTel.

B cBs3M ¢ 3TMM cyg anennsunMoHHON UHCTaHUUWM NPULLEN K BbIBOAY O HanvyMy MpaBOBbIX OCHOBaHWWA ANs
YOOBMETBOPEHUS TPeOOBaHUA UCTLA O MPUHATUN Mep MO NMOCTOSIHHOMY OrpaHUYeHuo J4octyna k canTty 1 B cetu
"MHTepHeT", 4TO, B CBOKO O4Yepedb, B COOTBETCTBUM C 4YacTbio 1 crtatbn 15.6 PegepanbHoro 3akoHa "OO
WMHopMaLnn, MHAPOPMALMOHHBIX TEXHOMOMMSIX M O 3awuTe MHdopmauun" Brnedvetr 3a cobol 06s3aHHOCTb
degepanbHOro opraHa MCNOSTHUTENBLHOW BNAacTW, OCYLLECTBASALWEro (PYHKLMM NO KOHTPOSIKO U HaO30py B cdepe
CcpencTB MaccoBow MHAOPMaLMK, MacCOBbIX KOMMYHUKaLUN, MHPOPMAaLMOHHBIX TEXHOMOMMIN 1 CBA3W OCYLLECTBUTb
OeNCTBUS MO HanpasrieHno oneparopamM CBA3M COOTBETCTBYIOLMX TPeBOBaHMN O NPUHATMM MepP NO NOCTOSAHHOMY
OorpaHM4yeHunto JocTyna K canuty B cetn "UHTepHeT".

Kpome TOro, cygom anennsumoOHHOM MHCTaHUUKM ycTaHoBreHo, 4Yto 24 asrycta 2018 roga MockoBCKuM
ropoACKMM CyAoM BbINo NPUHATO PeLLUeHne Mo rpakaaHCKomy Aeny no UCKy NCTua K NpoBaniaepy XOCTUHra canta 2
O 3alinTe MCKNIYMUTENbHOrO npaea Ha d)oHorpammy, pasmelleHHy B ceTun "MIHTepHeT" Ha canTe 2, KOTopbIM
OTBETYMKY 3anpeLLeHo Co3daHne TEXHUYECKMX YCMOBUIN, obecneynBaowmx ee pasmeLleHne, pacnpocTpaHeHue u
WHOE MCMONb30BaHME Ha CTpaHuLax AaHHOro camTa. AnennisiuuMoHHbIM OnpederneHnemM cynebGHon Konmerun no
rpaxgaHckum genam MockoBckoro ropoackoro cyga ot 29 masa 2019 roga ykasaHHoe pelleHne Obino OCTaBneHo
06e3 n3ameHeHus.

Onpepenexnvem cygebGHoWM KkonnermM no rpaxgaHckmm penam Broporo kaccaumoHHoro cyga obuien
topucamkumm ot 28 gueaps 2020 roga anennsauMoHHoe onpefeneHve cygebHor Konnernm no rpaxgaHckum aenam
MockoBckoro ropogckoro cyga ot 29 masa 2019 roga no geny no MCKy uUcTua K NpoBanaepy XOCTUHra cavta 2
OTMEHEHO, Aerno HanpaerneHo Ha HOBOE anenssauMoHHoe paccMoTpeHne B MOCKOBCKNIA ropoacKon cya.

Takum obGpasom, o Bo3byxaeHuss B MOCKOBCKOM ropoacKOM cyde Aena no WUCKy ucTua K nposangepy
XOCTWUHra cavita 1 n npoBanaepy XoCTUHra canta 2 pelleHue cyaa ot 24 asrycta 2018 roga no geny no UCKy uctua
K NnpoBandepy XOCTUHra cavta 2 He BCTYNWMO B 3aKOHHYIO cuny. B cBSA3M ¢ 3aTUM cya anennsumoHHOW UHCTaHLUN
npuvLen K BblBoA4y 06 OTCYTCTBMM NPABOBbLIX OCHOBAHWIA ANS YAOBNETBOPEHMA TPeOOBaHUIM UcTua O NPUHATUN Mep
Nno NOCTOSIHHOMY OrpaHU4eHuIo JOCTyna K canTy 2 B ceTn "UHTepHeT".

Cyn KaccauMOHHOM WHCTaHUMKW COrnacuncs C BbiBOAAMW Cyda anennsauyoHHOW WHCTaHUMM M CBOUM
onpeaeneHMeM ocTaBun anennsauuoHHoe onpeaeneHne 6e3 M3MeHeHus.

(OnpepnenexHne cynebHoi KkonnerMm Mo rpaxaaHckum genam Brtoporo kaccauumoHHoro cyga obLien
topucamkumm ot 2 cdespans 2021 roga N 88-3299/2021)
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